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PREFACE 


My apology for allowing these notes to be 
published is my desire to meet a long-felt want 
for a book of this nature. A history of the Indian 
Constitution, showing all the essential points of its 
gradual development and yet avoiding all details 
unnecessary for juvenile readers, should make an 
important part of the study of either political 
history or Civics, prescribed for Intermediate Stu- 
dents. For the High School students as well, 
this book is expected to form good supplementary 
reading to provide them with information about 
inportant landmarks of the constitutional growth 
and the framework of the present-day Constitution. 
To understand the true significance of the Govern- 
ment of India Act, 1919, which led us ahead by 
a stage on to the road of ‘ constitutional govern- 
ment,’ by giving us a small measure of ‘responsible 
government’ in the provinces, it is necessary to 
find where the seed lay out of which the present 
constitution fructified. And the purpose of this 
book has been to trace that seed and to show a 
gradual and continuous development thereof. 



My lecture notes, forming the material of this 
book, have been largely drawn from the excellent 
source books: ‘Indian Constitutional Documents' 
compiled by P. Mukherji consisting of two vols. 
of 864 pages containing original documents, ‘ The 
Report on Indian Constitutional Reforms; 1918,’ 
and Keith’s ‘Speeches on Indian Policy Vol. II’ 
which contains the Government of India Act, 1919. 
The other books which I profitably consulted when 
preparing these notes were The Indian Year Book, 
1924; Horne’s Political System of British India; 
Ilbert’s Government of India; Imperial Gazetteer 
of India Vol. Ill ; Rushbrook-William’s India in 
1919; Vaswani's New Indian Administration; 
Vincent Smith’s Oxford History of India and 
Robert’s History of British India. To all those 
authors I acknowledge my debt in greater or less 
degree. Amongst those who have given advice or 
suggestions I have specially to thank my senior 
colleague Prof. F. R. Collins, M. A., Head of the 
History Department, E, C. College, Allahabad, 
for having kindly read through the whole work in 
manuscript with great care, and suggesting many 
valuable improvements. 

Gangavilla, Bairana 1 

[ N. N. Ghosh 
A llahabad, July 25, 1927. j 
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PRESIDENT’S COUNCIL 


Madras Bombay Calcutta 

1773 Supreme Executive Council of four members. 

1853 Supreme Legislative Council with the addition of 
six nominated official members. 

I 

x86i Supreme Legislative Council of twelve nominated 
members of whom half being iion*officials. 

.1 

1892 Supreme Legislative Council of sixteen nominated 
members of whom only six were officials. 

1909 Supreme Legislative Council expanded into one 
of sixty-nine members composed thirty-seven 
official and thirty-two non-official elected mem- 
bers. (Seat at Delhi since the transfer of capital 
to that city in 1912.) 

The Legislative Assembly 
244 members : 104 elected non- 
officials. 

24 nominated non- 
officials. 

26 officials-^nomi- 
nated and ex-offico. 

I able to illustrate the Growth of the Supreme Indian 
Legislature. 


The Council State 
60 members : 34 elected 
non-officials. 

26 nominated (non- 
officials and officials.) 


CHAPTER I 


Introduction. 

Some terms and phrases should first be ex- 
plained before a student is initiated into the study 
of the constitutional history of a country. 

constitution' means a body of laws 

and Customs established by the soveveigti powen of 
a state for its own guidance. ^ 

A ‘Sovereign Power’ Ls three functions: 
legal, executive and judicial. In its legal function 

executive function it car- 
ries out the law that is passed, and in its judicial 
function it upholds the law, as between individuals, 
by punishing the man who breaks it and by com- 
pensating the one who suffers by the breach. A 
sovereign power, therefore, makes the law, exe- 
cutes the law and upholds or maintains the law ; 
in other words it is the father, the servant, and 
the guardian of the law. 

That part of the sovereign power is the execu- 
tive part of it which executes the law i.e., governs 
the state according to law. Therefore it is more 
to the point to call the executive part of the sove- 



reign power the government. Ft)r example, the 
King in Parliament forms the sovereign power in 
England, but the Cabinet i.e., the body of minis- 
ters commanding the majority of the House of 
Commons for the time being is strictly the Govern- 
ment of England. When we say the Government 
of England we mean the Cabinet. The Governor- 
General of India in Council is the sovereign 
power in India in a limited sense.’^ But the 
Governor-General and his Executive Council as 
distinguished from the Legistative Council con- 
stitute the Government of India. 

A constitutional government means a govern- 
ment which i^ bound by a constitution beyond 
whicjh^h can never gOL it jnust,act within the scope 
provided by.,lbfi-£OBStitution,. A constitutional 
government is thus opposed to arbitrary y absolute 
or despotic government which can do anything it 
likes without being bound by any law or consti- 
tution, or without being responsible to the people 
c»r the representatives of the people which it governs. 
A constitutional government is a responsible 
government. 

I. A sovereign power is all powerful. But the Governor 
Genei al in Council is subordinate to the British Government, 
and ha.s a limited power of making laws and executing them. 




^ The responsibility of government to the people 
presupposes representafivF^overnment in modem 
states. In ancient time when the territory under 
a government was small, as for instance, in the city 
states of Greece or the small republics of ancient 
India, the government might have been directly 
controlled by the assembly of the whole people, 
gathered together occasionally in an open space. 
Tacitus, the great historian of the ancient German 
peoples, testifies to the existence among the tribes 
of the forest of Germany of such direct democracy, 
as distinct from representative democracy. But 
the modern state comprises a far larger territory 
and includes within it a far larger population. The 
wish and the voice of the people of a modern State 
cannot possibly be heard directly except through 
their representatives. Hence representative gov- 
ernment is the only suitable form of democratic 
and constitutional government for a large modern 
state. 

The meeting or the assembly of the represent- 
atives of a people elected by the people goes by 
different names in different countries. The elect- 
ed representatives pt E ngland fQrnii.-tba.-H.ouse of 
Commons, which is the lower and the more im- 
portant House of the British Parliament ; the 


upper House, known as the House of Lords, is 
^hereditary body consisting of all the English 
peers and i6 Scottish Lords and certain high 
church dignitaries. A peer in England is like a 
hereditary Zamindar or Taluqdar of India. In 
America the elected representatives of the people 
go by the name of Congress which consists of 
two Houses — an upper House known as the Seriate 
and a lower House called the House of Represent- 
atives. In India the elected representatives of the 
people, constituting the Supreme Legislature, form 
two Houses: (i) the Assembly (the lower House) 
and ( 2 ) the Council of State (the upper House). 

The Legislature, by whatever name it goes, is 
the legislative machinery of the sovereign power. 
It plays the most important part in the sovereign 
power, inasmuch as it makes the law and thus 
guides and controls the executive and the Judiciary. 
In a strictly Parliamentary Cabinet system of 
Government, as in England, the executive the 
Government, is a loyal and ever-obedient agent 
of the Legislature, strictly acting up to the spirit 
and letter of the constitution, and the law passed, 
by the Legislature. If the Government betrays 
the trust imposed upon it by the Legislature, by 
arbitrary acts, the latter becomes dissatisfied and 
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replaces the Government by a new executive. 
This is the supreme test of a Parliamentary Cabi- 
net system of Government.* 

The constitution of India is not yet fully deve- 
loped. Although we have a fairly large represent- 
ative element in the Supreme Legislature, by vir- 
tue of the Government of India Act of 1919, our 
Government is not yet strictly constitutional in- 
asmuch as it is irresponsible to, and irremovable 
by, the Legislature yet we are on the high road 

1, This i.s not however true of the U, S. A. and the large 
number of American states whose constitutions are based on 
that of the U. S. A. These states are strictly constitutional 
states but the legislature cannot oust the executive. England 
and the states whose constitutions provide for the English 
Cabinet System have not completely separated the legislative 

^ and executive branches of the Government, whereas in the 
American system there is a more complete separation of 
powers. The distinction lies in the fact that England has 
a Parliamentary Cabinet system of Government, whereas 
America has a Parliamentary-Presidential System and with the 
Cabinet appointed by the President, the members not being 
members of Parliament or Congress. The Cabinet members 
are therefore responsible to the President, not to Congress. 
The .President may dismiss them but not Congress. ’ The 
President is elected by the people and cannot be turned out 
of office till his term ends, except by impeachment for some 
serious offence. 

2. Although by virtue of the Act ol 19 ig both the 
supreme and the Provincial Legislaturs contain a majority 
of the people^ s representatives, the Central Government 
has no element of responsibility, to the Legislature. The 



to developing a full constitutional government, 
very much unlike what we have ever had in our 
own country either during Hindu or Muham- 
medan rule. It was only in the time of the first 
two Maurya Emperors and then in the time of the 
four great Mughal Emperors that attempts have 
ever been successfully made to unite the whole 
country under one Central Government. Although 
during the rule of those sovereigns, “ rudimentary 
institutions for the conduct of local affairs existed 
in the village communities,^ and the trade guilds 
in the towns ”, the Central Government was at 
best a benevolent despotism with hardly anything 
like popular representation by a graded elective 
system from the village to the Capital, some of the 
small republican states, here and there, providing 
an exception to the general rule. 

provincial governments have only partial responsibllty, with 
reference to the transferred subjects. For details see 
Chapter VII. 

I. In the picturesque language of Sir Charles Metcalf: 
‘‘The village communities are little republic^, having nearly 
everything they can want within themselves and almost in- 
dependent of foreign relations. They seem to last where 
nothing else lasts. Dynasty after dynasty tumbles domm ; 
revolution succeeds revolution; Hindu, Pathan, Mughal, 
Mahratla, Sikh, English, are all masters in turn, but the 
village community remains the same. 
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The tendency of the modern political world 
is to develop the state into a representative 
democracy and a constitutional government. India 
cannot remain immune from the cross currents of 
the world spirit, and especially so when her destiny 
is indissolubly linked with that of Great Britain 
which has developed an ideal constitutional 
government in her own country- The growth of 
the Indian Constitution in the modern sense has 
really begun from the time of British rule in India, 
and the purpose of this book is to trace its history 
from that time. I have, therefore, begun from the 
convenient landmark provided in the year 1600 
by the famous Elizabethan Charter which gave 
birth to the English East Indian Company, and 
indirectly laid the foundation of British rule in 
India. 






PART I 

Under the East India Company. 



CHAPTER II 


The Birth and the Constitution of the 
East India Company 
—( 1600 — 1708 ) 

The Charter of i6oo — Its cojistitufion — The Regulated 
Company and separate 7foyages — The Joint Stock, Company — 
The Stewart Charters — Charter of i6Hy — A constituHonal 
question raised — Two rival Companies — Union. 

The Portuguese and the Dutch trade with the 
East I ndies had already roused 
terTS""'"'"” the people of England to an 
urgent desire to share in the 
profitable trade with their European rivals, and on 
the last day of December, 1 600, two hundred and 
fifteen English knights, aldermen and citizens, 
headed by Lord Cumberland, obtained from Queen 
Elizabeth a Charter forming 

Constitution. % * ll ^ 

them into the Governor and 
Company of Merchants of London, trading in the 
East Indies.” 

The Company were to elect annually one 
Governor and 24 “ Com- 

^ne Governor 24 •Com- The 24 Committees 

were individtials and prede- 


cessors of the later Directors. They were to carry 
on all business by means of a Common seal. 
Thomas Smith, Alderman of London, became the 
first Governor under the Charter. 

The Charter was in the first instance granted 
only for 1 5 years, and was to 

15 years* lease.' , , , , , . . . . .. 

terminate on 2 years notice 
in case the trade proved unprofitable to the realm. 
But if, on the other < hand, the realm profited by 
theUrade, the Charter might be renewed for a 
further term of 1 5 years.' The Company were to 
have the following powers and privileges. 

I. Below is a specimen of the language in the oiginal 
Charter: Provided also that if it shall hereafter appear 
to us, our heirs or successors, that this grant or the 
continuance thereof, in the whole or any part thereof, 
shall not be profitable to us, our heirs or successors or to 
this our realm, that then, and from thenceforth, upon and 
after two years' warning, to be given to the said Company, 
by us, our heirs or successors, under our or their privy seal, 
or sign manual, this present grant shall cease, be void and 
determined, to all intents, constructions and purposes : . . . . 

further that if at the end of the said 

term of fifteen years, it shall seem meet and convenient into 
the said Governor and Company of merchant of London, 

that this present grant shall be continued and if 

that also appear unto us etc. that the continuance thereof 

shall not be prejudicial to this our realm there we 

will grant, new letters patents. . . . , .for and during the full 
term of English years the next following/’ 






( 


) 


Monopoly of trade. 


Legislative power. 


(1) They could use any trade route and had 
the monopoly of trading be- 
tween “the Cape of Good 

Hope and the Straights of Magellan”* with power 
to grant licenses to trade, unauthorised traders 
being liable to forfeiture of all their goods and 
to other penalties. 

( 2 ) They were empowered to make reasonable 
laws, constitutions, orders and 
ordinances not contrary or 

repugnant to the laws, statutes or customs of the 
English realm — for the good government of the 
Company’s affairs. 

(3) The Company were also given the power 
to impose such fines or penal- 
ties as might be deemed 

necessary to enforce these laws. 

(4) The members of the Company, their sons 

at the age of 21 years and 
Privileges to sons, their factors, apprentices and 

servants had the exclusive 
trading privileges of the Company. 

Members could gain full admission to the Com- 
pany nominally through the avenue of apprentice- 
ship or service. But strangers could be admitted. 


Executive power. 


I. Queen Elizabeth’s Charter, 


( H ) 


Regulated Com- 
panies” and separate 
voyages. 


provided they offered suitable contribution to the 
adventure of the Company. Ilbert says that the 
Charter had no reference to, and the corresponding 
qualifications for “membership.” 

It appears from the Charter that the adventurers 
had undertaken to contribute 
towards the first voyage 
certain sums of money; failure 
to pay their contributions was 
to involve ‘removal’ of the defaulters. The Charter 
does not specify the amount of the several sub- 
scriptions which, however, amounted in Septem- 
ber 23, 1600, to ; i ^68,373,^ and the subscribers 
numbering 10 1 men. Each adventurer was equally 
eligible for the office of the Committee and had 
equal voting power in the General Court.^ The 
Company, thus, was no more than a loose form of 
association to which the City Companies then be- 
longed under the name of “Regulated Companies.” 
The members of such a Company were subject to 
certain common regulations and were entitled 
to certain common privileges but each of them 
traded on his own separate capital^ and there was 


1. History of British India by Roberts p. 23. 

2. i.e., the Court of the subscribers (afterwards known 


as proprietors.) 
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no joint stock. This explains the fact that during 
the first 12 years of its existence the Company 
traded on the principle of each subscriber con- 
tributing separately for the expense of each voyage 
and reaping the whole profit of his subscription. 
The Company during these 12 years was technically 
a “ Regulated Company ” and the voyages were 
“ separate voyages.”^ 

But after 1612 the subscribers threw their sub- 
scriptions into a “ Joint stock ” 
jomi stock Company Converted themselves 

from a regulated company 
into a Joint stock company which, however, 
differed widely in its constitution from Joint 
Stock Companies of the present day. 

The first Stewart King, James I, renewed the 
charter of Elizabeth in 1609, 
stewL? Chanet" by this renewal the fifteen 

years’ lease was made per- 
petual, subject to termination after three years’ 
notice, on proof of injury to the nation. Another 
change made in 1609 was the grant of the 

I. There were nine separate voyages. Captain Best’s 
naval victory off sraally over the Portuguese and the 
building of the first English factory at Surat concluded the 
ninth and the last .separate voyage. 




legislative power of issuing a commission to its 
‘general’ in charge of the voyage to inflict punish- 
ments for non-capital offences and to put in 
execution martial law, subject to the proviso of 
requiring the verdict of a jury in the case of capita! 
offences. 

In 1669 Charles II handed over to the East 

India Company his marriage 
The right of coinage, island of Bombay, 

which he had received from the king of Protugal, 
and in 1677 he granted a Royal Charter empower- 
ing the Company to coin, in Bombay, money 
to be called by the name of rupees and pices. 

A mint for that purpose was established in 
Bombay similar to one established in Madras some 
years earlier for the coinage of Pagodas.* 

For the administration of justice in Bombay 
at this time there were two 

Charter of 1683 : right x. / \ i 

of establishing a court COUrtS-^(l) d, iOWCF COUft With 

^judicature in Bom- ljj.j^|.g(j jurisdiction. Consisting 

of a civil oflSicer of the Com- 
pany and two Indian officers ; and (2) a supreme 
court consisting of the Deputy Governor or Vice 

I. Pagoda—a Madras coin equal to 8 shillings in 

Englisli money. 
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President and a member of the council whose 
decisions were final and without appeal except in 
cases of the greatest necessity. The Charter of 
1683 (Charles II) empowered the Company to 
establish at such places as they might desire 
a court of judicature, consisting of one person 
“learned in the civil laws” and two persons to 
be appointed by the Company to try cases “accor- 
ding to the lules of equity and good conscience 
and according to the laws and customs of the 
merchants.” 

in 1687 jjaroes II granted to the Company 

Of establishing a 

Madras. i-VlUniCip9.1lty in IVIstclrSS, COO" 

, sisting of a mayor, twelve 

aldermen and sixty or more citizens. 

In 1708 the Company entered into a new 

Rival Companies. phasc and the history pre- 
ceding it is interesting. For 
many years individual interlopers had defied the 
Company’s monopoly of the eastern trade and one 
of the mqpt famous of these interlopers was 
Thomas Pitt, grandfather of the Earl of Chatham, 
who made a large fortune by unlawful trading. 
After the fall of the Stewarts, who had zealously 
guarded the Company s monopoly, the enemies of 
2 
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the London Company associated themselves with 
the Whig Party and in 1 690 formed themselves 
into a new company by an Act of Parliament. 
The monopoly of the old company was thus openly 
challenged. This raised an important constitutional 
question, namely whether the Crown could grant a 
monopoly of trade without the 

A constitutional que&- a,^tho^ity of Parliament. This 

question had once already been 

discussed and decided in favour of the Crown’s 
prerogative by the Lord Chief Justice Jeffreys in 
the famous case of the East India Comqany vs. 
Sandysl Now it was again discussed and decided 
in favour of the London Company and Crown’s 

prerogatives; for it must be remembered that old 

London Company was born out of the Royal 
Charter of 1600. The Charter of 1693 renewed 
the monopoly of the London Company. But 
when in 1694 the old Company seized the 
vessel Redbridge, bound for the East Indies for 

I. In this case the Company brought an action against 
Mr Sandys for trading to the East Indies without a 
license. The Lord Chef Justice gave the judgment for the 
plaintiff Company and laid down that by the laws of the 
nation the regulations of trade and commerce are reckoned 
Inter Juris Megalia i.e. within the jurisdiction of the 
Royal prerogative 
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trade without a license, Parliament intervened and 
and declared ‘ that all subjects of England have 
equal rights to trade with the East Indies unless 
prohibited by Acts of Parliament.” Thus the 
power of controlling the trading privileges of the 
East India Company was transferred from the 
ministers to Parliament.^ Henceforth the Company’s 
affairs were to be regulated not by a Charter but 
by an Act of Parliament. 

This ruling saved the New Company of 1690 
Ruling. from annihilation, and an Act 

of Parliament converted this 
new association into a “General Society” to which 
was granted the exclusive trade to India saving 
the rights of the Old Company until they expired in 
three years’ time. A large majority of the sub- 
scribers to the “General Society” formed themselves 
into a Joint Stock Company and were incorporated 
by the Crown under the name of “ English ” Com- 
pany to distinguish it from the “London” Company. 

Thus two rival Companies were set up to trade 

‘United Company. Struggle 

which continued from that 

I. The Reader should note that the Cabinet form of 
government was not yet fully developed in England and 
the ministers obeyed more the orders of the King than thf 

dictates of Parliament. 


time with unceasing hostility and to the great loss 
of both, came to an end in 1702 when, forced by 
Government at home, they declared a truce and 
a preliminary union pending negotiations foi full 
and final settlement. After six years of negoti- 
ation and compromise the “London” and English 
Companies were almalgamated under the name of 
the “United Company” in 1708— a name which it 
continued to bear till the Charter Act of 1833 (3 
and 4 Will. IV, C. 85) for the first time officially 
styled it “ the East India Company ! ” 


CHAPTER III 

The Regulating Act, 1773: The First Interference 
of the Crown in the Internal Administration 
of the East India Company 

The Company's affairs in — The necessity for fhe 

Crown's interference — Its importance — The Regulating Act — 
Fromsions — Defects — Possibity of a deadlock-^ Undefined JuV' 
isdiction. 


The year 1773 is the second great landmark 
in the history of the East In- 
tion^n*i77a^"^ * ^ia Company witnessing great 

changes in its constitution as 
a result of the step which the crown, for the first 
time, took to interfere with the internal affairs 
of the Company with a view to regulating them. 
Sixty-five years had elapsed since the formation 
of the ‘ United Company ’ and within these years 
the Company’s position became quite different 
from what it had been in 1708. It ceased to be 
a mere trading company. The fatal weakness 
which overtook the Central Government at Delhi 
after the death of Aurangzeb in 1 707 was taken 


advantage of by the English and the French East 
India Companies to gain political power in India. 
The capture and defence of Arcot (lySi), the 
battle of Caveripak (lySi), the relief of Calcutta 
(January lySy), the battle of Plassey (June, lySy), 
the capture of the Northern Sarkars (lySS), the 
Third battle of Panipat (1761), the battle of 
Wandiwash (1760), followed by the capture of 
Pondichery (1761), the battle of Buxar (1764), 
and the Treaty of Allahabad (lydS) gave the 
English Company the territorial sovereignty of 
the whole of Bengal extending as far as Allahabad 
in the North-West, and including considerable 
portions of the Bombay and Madras Presidencies. 

The grant of the Dewani of 
the provinces of Bengal, Behar 
and Orissa (by the Treaty of 
Allahabad) involved, in addition to the collection 
and disbursement of revenue, the transferance 
into^.the^, hands of the Company of the whole 
administotipn oC ,cixil/jps,&^ The Company 
could no longer remain confined to trade alone, 
but were called upon to deal with higher and 
nobler problems — namely those of government — ■ 
a task which they were ill fitted to perform satis 


The necessity for in- 
terference. 


I 
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factorily." Hence the interference of the Sovereign 
Powers which was both necessary and justifiable. 

The Act which was passed for regulating the 
, affairs of the Company with 

a View to establishing 

tain regulations for the better management _ of the 
affairs of the East India Company, as well in 
India as in Europe is known as the Regulating 
Act.^ It is of supreme importance to students of 
Indian contitutional history in as much as it intro- 
duced radical changes in the constitution of the 
East India Company and witnessed the first step 
towards interference of the Crown with the inter- 
nal administration of the Company’s affairs. The 
\ Act contained the following provisions : 

Firstly, the Act, among other things, provided 
t jiat the Directors shoulci 
roiaUon°'^* election by henceforth he elected for four 
years, and one fourth of their 

1. “Throughout the latter half of the eighteenth century 
■was noticed a gradual growth of a feeling that the nation 
itself through Parliament, rather than through a private 
trading company, must ultimately be responsible for British 
rule in India. Clive himself suggested that the Dewani of 
Bengal and the power that went with it might possibly be an 
object — too extensive for a mercantile company.” — History 
of British India by Roberts p. 179. 

2. Preamble 13, Geo. 3, C. 63 (The Regulating Act). 

3. 13 Geo. 3, C. 63. 



number were to retire every year, remaining at 
least one year out of office^ 

The object of this provision was to prevent the 
formation in the Directorate of a junto with a 
rigid and narrow outlook, by infusing fresh blood 
into it every year. 

Secondly, in order to invest the Government of 
England with some powers of 

>.« r'TSr— .“d over 

the manner in which affairs in 
India were governed by the Directors, it was 
enacted that the Directors were to Jay before the__ 
Treasury^ all correspondence from hjia dealing 
with Ihe revenues, and befor^ a Secretary of Staff 
everything dealing with civil and military govern- 
ment. 

Thirdly, finding that it was more convenient for 
Home authorities to deal with one Central Plead 
than with several Governments in India, and con- 
sidering that it was wise to have unity of action 
and a uniform diplomatic policy with ragard to 
the Indian Powers, it was sought to centralize the 

I. Government. 

3. An important minister of the Crown and a member 
of the Cabinet, 



The first step towards 
ceBtralizatloti of Gov- 
ern merit. 

Section 7 and 10 Geo. 3 
c. 63. 


• "I. The Governor of Madras and Bombay were often 
called Presidents, 

2 . Since that time five years have always been the 
traditional terra of office for all members of the Central and 
Provincial . Governments in India. 
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Fifthly, section .^ 6 of the Act empowered the 

Power oi legislation Govemor-Gcneral and Council 

to the Central Govern- ujakg from time tO time 

ment. 

Section 36-13 Geo. 3 such ruks and regulations for 
Bengal and the subordinate 
Presidencies as they might deem reasonable and 
to impose fines and forfeitures for their breach. 
Those rules and regulations were, however, not to 
have the force of law. pnti][ registered and publish- 
ed by the Supreme Court_o£ Judicature (established 
by the same Act) and were subject to being set 
aside or repealed by the King in Council. 

Sixthly, in order to set up an independent and 
effectual check upon the exe- 
The Supreme Court. cutive government a Sup- 

Sections 13, 14, 15 — ^ , r r t- 

13 Geo. 3 c. 63. reme Court of Juatcature was 

set up in Calcutta, consist- 
ing of a Chief Justice and three Puisne Judges 
to be appointed by the Crown and to hold office 
during good behaviour. 

Thus the Supreme Court was a King’s Court 
and not a Company’s Court and held jurisdiction on 
His Majesty’s subjects in the provinces of Bengal, 
Behar and Orissa. In civil cases, an appeal from 
the decision of the Supreme Court might be made 
to the Privy Council iii London. It is interesting 


( 27 ) 


to note, however, that the status of the Chief 
Justice, so far as his salary was concerned, was 
much below the Governor'General’ sand even lower 
than that of the councillors. The Chief Justice 
was granted a salary of ^ 8,000 per year, while 
the Governor -General received a salary of £ 25 ,ooo 
and a councillor £ 10,000 annually.^ 

There were several defects in the Act from 

Defects o£ the Act administrative point of 

view. Provision 4, making 
the decision of the majority in the Council binding 
on the Governor-General in all cases, even against 
his wish, was defective, as was later shown in the 
case of Warren Hastings. On the Governor- 
General, as the head, of the administration, and 
, ^ , not on his Councillors, lay the 

Possibility ot a dealock ^ ^ 

responsibility for the actions 


Possibility of a dealock 


taken, yet a hositle majority in the Council could 

oppose their chief at every step and as such could 

create a deadlock, in the government by indiscri- i 

minate obstruction. For though the Council itself 

could not pass orders _ it could prevent the Gover- | 

nor-Generai from doing so and thus could make j 

government impossible. This administrative defect | 


I. Salaries are now lower. 
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was later removed by an Act of Parliament in 1786. 

Provision 6 also contained the germs of seri- 
ous defects. Although the intention of the provi- 
sion was good enough, namely “to secure to the 
Crown the supremacy of the whole administration 
of Justice and to place an effective check upon 
the affairs of the East India Company,^ the juris- 
diction of the new Supreme Court in relation to 
Company’s High Court at Calcutta, set up by 
Warren Hastings a year earlier, was not clearly 
definedy and the result was that there was much 
undue interference on the part of the new court 

with matters which were 

Undefined Jurisdiction 

within the province of the 
Company’s High Court. This undefined relation 
between the Supreme Court and the Company’s 
High Court on the one hand, and the Supreme 
Court and the Excutive Government on the other, 
produced a plentiful crop of disputes between the 
Governor-General and the Chief Justice Sir, Elijah 
Impey, who, however, happened to be a school 
.follow and a close friend of Warren Hastings. 

“ The Court issued its writs extensively throughout 
the country, arrested and brought to Calcutta all 


!• Indian Constitutional Documents — pp. XIII — XIV. 
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persons against whom complaints were lodged— 

'■ farmers and occupiers of land, irrespective 

of their rank or consequence- in the country. Revenue 
defaulters were set at liberty , under a writ of habeas 
corpus; the criminal administration under the Nawab 
was declared to be illegal the _ muf usil civil courts 
were held to have no valid jurisdiction; and the 
Supreme ;Gourt,: itself, modelled on - the courts of 
England, introduced the whole system of English law 
andprocedu^e.’^,.^. ■ 

‘"'Nobody knew how to define the classes of persons, 
European and Indian, who came under the jurisdiction 
of the court, or how far the court had power outside 
the limits of the European settlement. Endless pro- 
blems arose out of the loose wording of the Act, and 
from the manifest absurdity of applying the English 
law of the eighteenth century to the people of Bengal. 
Unfortunately, the statute had been drawn by persons 
who knew nothing about India and who failed to 
consult Warren Hastings or any body else who had any 
knowledge of the subject. The Judges administering 
the land were equally ig^norant of Indian conditions*”^ 

To put and end to this unseemly dispute the 
Governor-General hit upon the clever plan of ap- 
pointing the Chief Justice of the Supreme Court 
to be the head of the Company's High Court also 


1, The quotations are partly from Indian Constitutional 
Documents and partly for from Snaith’s Oxford History of 
India. 
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with a handsome salary* Although it brought peace 
and put an end to the ‘ intolerable situation’^ in 
India, the arrangement was disapproved by Parlia- 
ment and Impey was recalled a year later. This 
defect was however removed by a subsequent Act 
of Parliament.^ 

1. £ 6,soo a year. 

2. History of British India by Roberts p. 213, 

3. The Ammeiiding Act of 1780 — 3 i. 
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^ Pitt’s India Act, 1784 The Double 

, Government 
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The Act of i/8i — A Committee of Enquiry — A consfitufional 
question raised-^The Fox India Bill defeated — Pitf s India 
Act — Its importance — The Provisions — -The Board of Control 
—Its Constitution^ Powers and Privileges — The Secret Com- 
miitee — Reduction of the Governor- Generaf s Council — Further 
Centralisation of the Indian Government’---The Non-Interven- 
tion Policy — Patronage left with the Directors — I uris diction of 
the Indian Courts extended. 


For Seven years after the passing of the Regu- 
lating Act popular attention had been mainly 
occupied with the revolt of the North-American 
Colonies and the war with France, but from 1780 
India again attracted the attention of the politi- 
cians in England. In 1781 a New Charter Act 
prolonged the Company’s privileges for ten years 
and still further extended the control of the state 
over it in two ways: (i) ^three-quarter of any 
surplus, after a dividend of eight percent had been 
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} . paid, was to go to the Treasury; (2) as the Regu- 
t lating" A.ct had compelled the Directers to com- 
■ municate to minister all despatches received frowi 
» /India relating to revenue, and to civil and military 
affairs, the New Charter Act now compelled them 
to submit to inspection and advice all such des- 
patches sent to India. The Act also exempted the 
Governor-General and Council of Bengal, jointly 
U and severally, from the jurisdiction of the Supreme 
Court for anything ordered or done in their public 
capacity. It also empowered the Governor-General 
and Council to frame Regulations for the Provincial 
/f Courts of Justice without reference to the Supreme 
Court. 



In the same year Parliament appointed two 
Committees, the first ‘gfijgSJ’ 
2.nd the second a ‘ Secret,’ to 
mq.mre into the administration 
of Justice in Bengal, and to investigate the causes 
of the war in the Carnatic. These Committees 
submitted the reports of their enquiry to the 
House of Commons which, thereupon, resolved, 
in 1 782, that Hastings and the President of Bom- 

I. Compare Provision 2 of the p. Act of 1773 p, 22 of 
the Book, 



( 33 ) 


bay should be recalled from office. The Court of 
Proprietors of the East India 
Company resisted. A new 
constitutional question was 
raised : should the East India Company be bound 
to abide by a resolution passed by the House of 
Commons alone? The fall of the Rochingham 
Ministry, however, saved the Governor-General, 
and the constitutional issue remained undecided. 

The Coalition-Government of North and Fox 


took office in 1 783 and in the 
delated in = s^me year Fox introduced his 

India Bill, the most important 
provisions of which were : 

(i ) Thatfor four years all political and military 
power should be vested in seven Commissioners 
appointed at the first instance by Parliament and 
afterwards by the Crown ; 


(2) That all commercial business was to be 
controlled by nine ‘assistant directors’ to be 
nominated at first by Parliament and afterwards 
by the Court of Proprietors. The effect of the 
Bill, if passed, would have been the wholesale 
transfer of patronage from the Company to nomi- 
nees of the Government and this offered the chief 
ground of attack by Pitt who declared that the 

3 
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The Pitts India Act 
1784. 


corrupting power of the ministers of which they 
had already in plenty, would be extended by this act. 
The Bill, however, passed the House of Commons 
by an easy majority, but was rejected by the 
upper House through George Ill’s influence over 
the Lords. The Coalition-Government were at once 
dismissed, and the Opposition 
leader, Pitt, came into office 
and carried his famous India 

Act in 1784. 

The Pitt’s India Act j^ 84 (29_ Geo 

Sess. 2, C. 25)^ makes an- 
other landmark in the growth 
of the Indian constitution, for it laid down 
provisions which transferred substantial powers to 
the hands of the government and “ practically 
made the East India Company, in every thing 
except in patronage and commerce, a subordinate 
department of the state.”^ The provisions of the 
Act were : 

Firstly, a Committee of six comrnissioners, 

• „ , ^ „ , known as the Board of Control 

was set up, consisting of the 


Its importance. 


I. The Act is Commonly known by its author’s name 
as Pittas India Act of 1784: 24 Geo. Ill sess. 2, C. 25. 

2 Roberts — History of India p. 215. 



• ■ • ■ ■ ■: ^'-1 


Chancellor of the Exchequei, a Principal Secretary 
of State, and four other Privy 
Councillors. The Secretary of 
State was to be its President. In the absence of the 
said Secretary, the Chancellor of the Exchequer and 
in his absence the senior-most Privy Councillor 
according to his rank in seniority of appointment 
would preside. The President was to have the 
casting vote.’ 

Since the Board of Control rarely met, its 
President (Mr. Dundas being the first to hold this 
office) did all the work in the name of the Board 
and held almost the same position as the present 
Secretary of State for India does— -only the name 
was different.® 

Secondly^ the Coraissioners forming the 
Board were “ invested with 
superintendence and control 
over all the British territorial 
possessions in the East Indies 


Its Constitution 


Powers and Privileges 
of the Board-Provisions 
3, 4 'and 5. ' ■' 


1, A President of a Board or Committee Bas usually 
two votes — one ordinary as a member of the said Board or 
Committee, and the other as President when the division h 
equal. The latter vote is called the ‘Casting vote.’ 

2. The Preamble and Sections 2 and 3 and 4—24 Geo. 
Ill $ess. 2 C. 25* 


No Bar to ParUamen- 
tary Membership. 
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and over the affairs of the United Company of 
^ „ . . . Merchants trading thereto ” 

Pull control over civil ^ 

military and revenue and the Company’s affairs 

E&irs. , . » ^ I . 

included civil, military and 

revenue matters.^ 

Thirdly., no member of the Board including 
President shall be disqualified 
from being elected a member 
of Parliament and, if already 
elected, from retaining his seat. The Secretary 

and his staff were to receive ‘such salaries as His 

«•-' ■ ■ 

Majesty shall direct.’ ^ 

Fourthly^ members of the Board were em- 
powered to have access to all 

Access to all proceed- papers belonging to the Com- 

ings of the Court of ^ “ 00 

Birectors. The Court of Direc- 

tors were to deliver to the 
Board within eight days after the holding of the 
respective courts copies of all minutes, orders, re- 
solutions and other proceedings of the Court of 
Directors or the Court of Proprietors so far as they 
related to the civil or military government or the 
revenues of territorial possessions in the East 


1. Section 3 of the Pitts India Act, 1784. 

2. Sections 7 and 10 Ibid. 



Indies. The Board, however, was to return them 
within fourteen days of their receipt. The amend- 
ments, alterations, or orders made therein by the 
Board should be binding on the Directors.^ 

Fifthly., the Court of Directors were also to 
submit to the Board all letters, 
despatches and orders fo and 
from India, for inspection, al- 
terations, suggestions and orders ; and the Court 
of irectors were to transmit to the Indian 
Governments the letters and despatches in the 
shape in which they came from the Board. In case 
the Directors ‘ neglected ’ to submit to the said 
Board their intended despatches within fourteen 
days of the demand thereof, it would be lawful for 
the Board to prepare and send to the Directors 
and to any of the Governments in India such or- 
ders or instructions as they might think proper ; 
and the Court of Directors were to be bound to 
send them as they were without alterations. If 
the Court raised the question that the said orders 
or instructions related to the points not .connected 
with the civil or military governments or revenue. 


I, Sections ii of The Fitts India Act. 



A Secret Committee. 
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question was to be decided by the King in 
Council,^ 

Sixthly, a Secret Committee consisting of 
three members of the Court 
of Directors was constituted 
through which the Board was to transmit such 
orders to India as required secrecy, e.g., orders 
relating to diplomacy.^ 

Thus the rest of the 2 1 members of the Court 
of Directors were excluded from any share in the 
political power ; and the Court of Proprietors, whose 
independence had offended the ministers, was 
deprived of any right to annul or suspend any re- 
solution passed by the Court of Directors. 

Seventhly, The Governor-General’s Council at 
Calcutta was reduced to three 

Governor -Gene r a r s r i i 

Council reduced to members of whom the Com- 
mander-in- Chief must be one. 
He should have voice’ and precedence jn the 
council next to the Governor-general. The 
original four members of the Council appointed 
under the Regulating Act were allowed to exist 



not removed. The Governor-General was allowed 
the casting vote.^ ... 

Eighthly, the Governments of the Presiden- 
cies of Bombay and Madras 
The Presidency Oo- 'were modelled on that of Cal- 

vernments modelled on • " ' " . 

that of Calcutta. putt3, SO as to consist of a 

Governor and three Council- 
lors of whom the Commander-in-Chief of the Pre- 
sidency must be one, having the precedence and 
voice in the Council next to the Governor. But 
in case the Commander-in-Chief of all the forces 
in India happened to be present in any of the 
Presidencies, the Commander-in-Chief of the said 


Presidency shall yield place in the Council to his 
superior during the period of his stay.^ 

Ninthly, the control of the Governor-Gene- 
ral and Council over the Pre- 
Oovernor-Gen er a I’s sIHencies ~ of Madras and 

control over minor Pre- - 

sidencies enlarged. Bombay was enlarged and 

was declared to extend to all 

such points as related to ^transactions with coun- 

1. Sections i 8 and 21 of the Pitts India Act. 

2. Section xg— Ibid. 

The Presidency Commander “ shall have a seal hut no 


voice.'* 





try Powers, or to war or peace or to the applica- 
tions of revenues or forces of such Presidencies 
and Settlements in time of war._ The Governments 
of the subordinate Presidencies disobeying orders 
and instractions of the , Goyernpr-Ge^ were 
liable to be suspended.^ 

This clause was a further step towards the 
centralisation of the Indian Government 

Tenthly, section 34 of the Act laid down 
what is known as the Non- 
Intervention Policy. It dec- 
lared that “ to pursue schemes 
of conquest and extension of dominion in India 
are measures repugnant to the wish, honour and 
policy of the nation,” and so the Governor-General 
and Council were forbidden to declare war or 
pteace against any of the country princes or states 
ip India or conclude any treaty guaranteeing the 
possession of any country princes or states with- 
out the express authority of the Court of Direc- 
tors or its Secret Committee, in any case except 
for self-defence or defence of an ally.® 

1. Sections 31 and 35 of the Pitts India Act. 

2. Sections s^ibf the Act — Ibid. 


The Non-Intervention 
Policy. 



Eleventhly^ patronage i.e., the right of ap- 
pointing the Company’s ser- 
the Directors. vants was retained m the 

hands of the Court of Direc- 
tors, the Commander-in-Chief alone being left to 
the nomination of the crown.^ 

The total effect of the provisions of the Act 
stated above was ajurther step tow ards achieving 
u nity and centra l i s ation of_ the_ Government of 
India and the setting up of the ‘ Double Govern- 
ment’ of the Crown and Company which subsisted 
with minor changes until 1858, when the shock 
of the mutiny forced the hands of the minister to 
deprive the Company of all share in the govern- 
ment of India. 

Lastly, a group of clauses extended the power 
of the Courts of Justice in India to punish British 
subjects, including servants of the Company, for 
all offences committed in India including the 
acceptance of gifts or presents. The Company’s 
servants, dismissed by any competent court, were 
forbidden to be restored by the Company, and the 
Governor-General was empowered to issue War- 

I. Section 17. The Pitts India Act, 1784. The crown, 
however, retained a negative over all appoitilment.s. 
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rants, under his Hand and Seal, for securing and 
detaining in custody any person or persons sus- 
pected of carrying on any illicit correspondence 
with any Indian or European Power which might 
be dangerous to the peace or safety of the settle- 
ment of the British possessions in India.^ 

I. Sections 44, 45, 46, Si and 53 of the Pitts India 
Act — 24 Geo. Ill Sess. 2 C. 25. 


CHAPTER V 


The Gradual Destruction of The Company’s 
and Political Power 
1793—1858 

The Statute of if86 — The Charter Act of lygs — A. slight 
attack on the monopoly — Political changes — Patronage left to 
the Company — The Charter Act of 183 — The Charter Act i?f 
zSgg — Total destruction of the trade monopoly — Political chan- 
ges — The Charter Act of i8s3~The first Legislative Council — 
The Governmnt of India Act of transfer of the 

Government to the Crotm, 

A small but important change was made in 
the constitution of the East 

The Statute of 1786. 

India Company in 1786 when 
a statute^ passed during the regime of Dundas, the 
first President of the Board of Control, gave the 
Governor-General, for the first time, power to over- 
rule the majority^of his Council in certain cases} 

2. 26 Geo. 3 C. 16 : also see Roberts’ History of India 
p, 222. 

“ In cases of high importance, especially affecting the 
public interest and welfare; or when any measure shall be 
proposed whereby the interest of the Company or the safety 
or tranquility of the British possessions in India may, in the 
Judgment of the Govern or- General, be essentially concerned.” 
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Further opportunities for introducing changes 
io the constitution occurred 

Ine Charlre Act of 

1793 . every twenty years at the 

time for the renewal to the 
Charter. ^ The Charter had been renewed for 
20 years in 1773 and when the.time of its renewal 
again drew nigh the questions concerning (i), the 
extension of the monopoly, and (2), the retention 
of the political rights of the Company, agitated 
the English public. Fortunately the year 1793,- 
i.e., the year for the renewal of the Charter, coin- 
cided with the retirement of Lord Cornwallis, who, 
because of his many important and successful re- 
forms, left a favourable “ balance sheet.” If the 
Charter had chanced to terminate ten years earlier, 
popular felling would have gone hard against any 
extension of the privileges, commercial or political. 
As It was, Parliament agreed to renew the Charter 

for twenty years more and passed the Charter Act 
m 1793. 

The Company's entire monopoly of Trade was 
. ^ retained for another twentv 

monopoly. years except that trade to the 

amount of 3,000 tons of cargo 
was thrown open to the public. 



Although the commercial privilege of the Com- 
pany was left almost Intact a 
great many Political changes 
were made (i) The Board of Control was reduced 
to three members;^ (2) The Governor-General’s 
power of overruling his Council, given by the statute 
of 1 786, was reiterated, and the same power was 
extended to the Governors of the minor Presiden- 
cies^ (3) the Governors of Madras and Bombay 
were to send to the Goverripr-General and Council/ 
at Calcutta true copms of all the,, orders, resolu-V 
tions and acts in. council of their Governments.J 
(4) The Governor- General and Council were em- 
powered to superintend, control and direct the 
action of the Government of Madras and Bombay j 
in all matters relating to transactions with the ( 
country Pow'ers and the said Presidency Govern-^/ 
ments were to obey the orders from the Calcutta } 
Government if not contrary to instructions received ' 
from England/ (5) The Governments of Madras | 
and Bombay were expressly forbidden to declare war I 
or conclude peace with any Indian Prince except ^ 


Political changes 


Section nr of the Charter Act of 1793 
Section XLVII Ibid. 

Sections XL, XLI, and XLIV Ibid. 
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oil orders from Calcutta or from the Directors^ 

It will be seen that provisions 3, 4 and 5 were 
another step towards centralisation of the Indian 
Government by making the minor Governments 
more and more subordinate to the Supreme Govern- 
ment at Calcutta. (6) The Governor-General’s 
Council, and the Councils of Madras and Bombay 
were reduced to three members each, the Directors 
being empowered to appoint them from among 
the senior merchants of at least ten years’ stand- 
ing. . The Commander-in-Chief of each Presidency 
was to form an additional member with the same 
rank and privilege in the Council as set forth by 
the Act of 1784.^ (7) The title of the Governor- 
General and Council was changed to the Gover- 
nor-General in Council and this is the style which 
has continued up to the present day. The two 
Presidency Governors also were similarly styled 
the Governor in Council of Madras and Bombay 
respectively.’^, 

1. Section XIJII of The Charter Act of 1793. 

2. Sections XXIV and XXV of The Charter Act of 
1793. Also compare provisions seventh and eighth of the 
Pitts India Act pp. 38 and 39 of this book and note that the 
Commandei-in-Chief of the Presidency of Bengal was the 
Commander-in-Chief of all the forces in India. 

3. Section XXXIX of The Charter Act of 1793. 
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Patronage, enjoyed by the Company, was left 
untouched and was vested 
Company. Clearly m the Company 

by sections XXV and XXXV I 
which declared that the Governor-General, two 
Governors, the members of their Councils, the 
Commander-in-Chief of all the forces in India as 
well as the Provincial Commander-in-Chief were to 
be appointed or dismissed by the Directors, subject 
to the approval of the Crown. 


An important change was made in the consti- 
tution of the Government of^Madras by the Gov- 
ernment of India Act of i8go^ which gave that 
province legislative powers for the first time, and a 
Supreme Court of Judicature like that of Bengal. 
Bombay obtained legislative powers in 1807 and a 
Supreme Court in 1823.^ 

During the twenty years which had elapsed 
since the passing of the Charter Act of 1793, the 
same questions whether the monopoly of trade and 
the political rights of the Company should be re- 
tained or altogether abolished, never left for a 
moment the minds of English politicians. Two 


1. 39 and 40 Geo. 3 c. 79. 

2. The Indian Bishops and Courts Act of 1S23 (4, Geo. 
IV o. 71.) 


schools of thought, equally persistent and strong 
in their views, arose. One school strongly held 
that it was against public interest and sound prin- 
ciples of political economy to allow the monopoly 
of the Indian trade to remain with the E. L C. 
any longer. This school held that a trading com- 
pany whose sole concern was, as it should be, 
trade and dividends, was ill-fitted constitutionally 
to play the role of a Government. The views of this 
school of thought were ably voiced by Earl Gren- 
vile who said that “ no sovereign ever traded for a 
profit : and no trading company ever yet adminis- 
tered government for the happiness of its subjects.” 
He declared “ that the crown should definitely 
take over the political and territorial rights of the 
Company.” 

On the other hand, the school of opinion that 
was for upholding the Company’s privileges, argued 
that it would be folly to oust the Company from 
its political position and to transfer the immense 
patronage of the Indian services from the Court 
of Directors, who stood apart from party system, 
to ministers of the Crown who were obsessed with 
the idea of purchasing the votes and allegiance of 
their followers, especially when under the constitu- 
tion, as it stood then, the government had ample 


control over Indian affairs and could easily set 
matters if anything went wrong. All the greatest 
Indian authorities — Lord Teighnmoutb, Munro, 
Malcolm and Lord Wellesly were opposed to the 
abolition of monopoly and even Warren Hastings, 
then an old man of eighty-one, threw his weight 
against change of any kind. Curious as it maj' 
sound now, the Directors were also strongly oppos- 
ed to the admission of even missionaries in India. 

The Act, renewing the Charter for another 
twenty years, was however 
^ The Charter Act of Carrying along with it 

the following provisions: (i) 
confirmation of the Company’s monopoly of the 
China trade alone for 20 years and abolition of 
the monopoly of the Indian Trade which was 
thrown open to all British subjects; (2) admission 
of missionaries by license ; (3) establishment of a 
Bishop at Calcutta and an Archdeacon for each of 
the three Presidencies ; (4) a grant of a lakh of 
rupees annually for public education.' 

I. Education was interpreted to mean the encourage" 
ment of Sanskrit and Arabic only and the money was spent 
to create and maintain an Oriental Department for transla- 
ting English books of Science into Indian classics until 
183s when Lord William Bentinck^s despatch (based 
Macaulay's famous minutes) marked the somewhat tardy 

4 
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Thus, although a large gap was made in the 
trading monopoly of the Company in 1813, the 
political rights of the Company remained virtually 
intact. 

But things could not go on like this much 
longer. Parliament had undergone a revolution 
in its constitution by the famous Reform Act of 
1832, and ideas of Free Trade were every where 
triumphant. These events could not fail to react 
on the relation between the Company and the 
Crown. So when the time of the renewal of the 
Charter (which was to expire in 1833) drew near, 
the trend of debates in Parliament on the Indian 
question clearly showed that the Company, which 
had lost its monopoly of the Indian Trade in 1813, 
could not hope to save its monopoly of the China 
Trade. 

So it happened. By the Charter Act of 1833 
the Company not only lost 
the monopoly of the China 
Trade but ‘ was not even per- 
mitted to compete in the China Trade on level 

acceptance by government of a new policy which was to 
devote the available funds to the maintenance of secondary 
schools and colleges of western learning to be taught 
through the medium of English. 
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traders, and was thus forced 
to divest itself of its com- 
mercial character altogether, 
and to part with its assets at 
a valuation. At one time it hardly appeared pro- 
bable that it would retain its existence as a govern- 
ing body, but ministers shrank from taking over 
the whole administration of India, and the Com- 
pany remained in an anomalous position, half a 
private corporation, half a government depart- 
ment, its dividends now fixed at 102%, a charge 
upon the revenues of India.’ 

Apart from the radical commercial change as 
stated above, such extensive political changes rvere 
made as marked an important stage in the evolu- 
tion and consolidation of the system of government 
fashioned for our country at the hands of British 
rulers : 

’ (i) It was enacted that no official communnica- 
tions^ should be sent to India 

Political Changes. i i ^ r ta* 

by the Court or Directors until 

1. History of British India by Roberts pp. 306 — 307. 

2. Section 47,, of the Charter Act of 1833, Official 
Communication, according to this section, refers to “rales 
for the procedure of the Governor- General in Council in the 
discharge and exercise of all powers vested in him by the 
Act/’ 


terms with private 


Total destruction of 
the monopoly of Trade. 


they had first been submitted to and approved by 
the Board of Control. After approval thereof they 
were to be laid before Parliament for ratification.' 

(2) The official designation of the Governor- 
General of Bengal in Council was changed into 
the Governor-General of India in Council.^ 

(3) The Presidencies of Madras and Bombay were 
definitely and finally subordinated to the control 
of the Governor-General of India in Council.® 
{4) The Governor-General in Council was em- 
powered to pass Acts instead of Regulations and 
these Acts, unless disallowed by the home autho- 
rities, were to have the same force as Acts of 
Parliament and were to be binding over the whole 
of India. The Governors of Madras and Bombay 
were deprived of all legislative power, only the 
right of proposing draft schemes was left to 
them.® (5) In order to help the Government of 
India in drafting laws and resolutions, a fourth 

I. Compare provision 5 of the Pitts India i^ct p. 37 of 
the book. 

2* Section 39 of the Charter Act of 1833. Cf. provision 
7 of the Charter Act of 1793. 

3. Sections 6$^ 66 and 68 Ibid. 

4. The power which was given in 1800 and 1807 res* 
pectively, vide p. 47 of the book. 

g, Sections 43, 44, 4S» 65 and 66 of the Charter Act of 
X833. 
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member, known as the Law member, was added 
to the Governor-General’s Council, and the said 
member was to sit and vote only at meetings for 
making laws and regulations.^ (6) A Law 
Commission, consisting of the Law Member, an 
ordinary member of the Council and one civil ser- 
vant, was appointed to draft the Indian Penal 
Code.® (7) A fourth Presidency, was created 
with its capital at Agra. This Presidency was 
afterwards reduced to the Lieutenant-Governorship 
of the North-West Provinces in 1835 by an Act 
of Parliament. At the same time the Governor- 
General was authorised to appoint a member 
of his Council to be Deputy Governor of Bengal.® 
(8) Madras and Bombay were each given a 
Bishop, and the Bishop of Calcutta was to be the 
Metropolitan Bishop in, India, the highest ecclesi- 
astical dignitary here^ (9). The Court of Directors 

1. Section 40 The Charter Act of 1833. The first 
Law member was Thomas Macaulay whose masterly Educa- 
tional Despatch was instrumental in settling in favour of 
the Occidentalists the famous controversy as to whether 
English or the oriental languages should be the medium of 
instruction. 

2. The Indian Penal Code, drafted by Macaulay, re- 
ceived legislative sanction in i860. 

3. Section 69 of The Charter Act of 1833. 

4. Section 94 Ibid. 
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were required by this Act to lay annually before 
Parliament accounts of Indian revenue.’ (lo) 
Lastly, the Act laid down the famous principle 
‘ that no native of India should be disabled from 
holding any place, office, or employment, by 
reason of his religion, place of birth, descent or 
colour”.” 

The East India Company’s Charter was again 
renewed in 1863 by Act of 
Parliament,” but the renewal 
this time was not for 20 years as heretofore done, 
but only ‘ during the pleasure of the Crown’. As 
on previous occasions opportunity was also taken 
now on the passing of the Charter Act to effect 
important constitutional changes : 

(i) 


The Charter Act of 1853. 


Changes in 1853. 


Section i6 of the Act made it lawful for 
the Court of Directors, with 
the permission of the Board 
of Control, to declare that the Governor-General 
in Council should not be the Governor of Bengal 
but that a separate Governor was to be appointed 
in like manner as the Governors of Madras and 


1. Section ii6 of The Charter Act of 1833. 

2. Section 87 Ibid. 

3. 16 and 17 Viet. C. 95— The Charter Act of 1853. 
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Bombay. From the appointment of such Gover- 
nor the power of the Governor-General of appoint- 
ing a Deputy-Governor should ceaseb Until a 
Governor was appointed the same section em- 
powered the Governor-General to appoint from 
any of the servants of the Company of at least 
ten years’ standing, a Lieutenant-Governor of 
such part of the Presidency of Bengal as was 
not under the Lieutenant-Governor of the North- 
Western Provinces.’ 

(2) Power was given to the Court of Direc- 
tors, acting under the control and direction of the 
Board of Control, to create a new Presidency 
whenever they thought fit, and to authorise the 
Governor-General to appoint a Lieutenant-Gover- 
nor for such territories as the Court might assign.’ 



(3) Six members of the Court of Directors, 
out of a total of eighteen, were henceforth to be 
appointed by the Crown. 

(4) The Commander-in-Chief of the Queen’s 
Army in India was declared Commander-in-Chief 
of the Company’s forces. 


See provision 7 of the Charter Act of 
Section r6 The Charter Act of 1853. 
Section 17 Ibid. 
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( 5 ) The fourth or the Law member of the ' 
Governor-General’s Council, provided by the 
Charter Act of 1833, was now made an ordinary 
member of the Council, entitled to sit and vote in 
Council fov all purposes} 

(6) A most important and far-reaching con- 

stitutional change was made 
c Legislative establishment for the 

first time of a miniature Legis- 
lative Council by the addition of six members to 
the Governor-General’s Executive Council for the 
purpose of legislation. Four members, one from 
each of the four provinces^ and the Chief Justice 
and a puisne Judge of the Supreme Court of 
Judicature, made up the six members of the Legis- 
lative Council. These legislative members, though 
they enjoyed a salary,^ were to sit and vote at 
meetings only for making laws and regulations. ■* 
They were also called additional members. The 
Governor-General was to preside in the legislative 
meetings and. was to have a casting vote (i.e., two 
votes) — and in his absence the Vice President 

I. Section 21 The Charter Act of 1S53. 

2* Bengal, Madras, Bombay and N.W.P. 

3. Fifty thousand rupees. 

4. Section 22 The Charter Act of 2^53, 
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appointed by himd No law or regulation made 
by the Legislative Council was to have force 
unless and until assented to by the Governor- 
General, whether he was present or absent in 
the meeting f but no law was to be held invalid, 
simply because it affected any prerogative of the 
Crown, provided such law received the previous 
sanction of the Crown.^ 

(7) The Act threw open the covenanted civil 
service to public competition and thus deprived the 
Company of one of their most valued patronages/ 

(8) By the same Act a commission of six 
members was appointed in England to report 
upon the reforms proposed by the Indian Law 
Commission. 

The Charter Act of 1853 was followed a year 
later by the Government of 

The ,'Goveram.ent of t t -a- . t n ' ■ «; i , 

India Act of 1854, lliOia Act Of 1854^^ bj whlch 

the Governor^General in Coun- 
cil, with the sanction of the Court of Directors 


1. 

2, 

z* 

4. 

book, 

5. 


Section 23 The Charter Act of 1^53. 

Section 24 Ibid, 

Section 26 The Charter Act of 1853, 

Cf* Provision 11 The Pitts India Act p. 41 of the 

17 and 18 Viet. C. 77. 


and the Board of Control, was authorised to take 
under his immediate authority and management 
by proclamation any part of the territories for the 
time being in possession or under the government 
of the East India Company and thereupon to 
make necessary provision for its administration. 
The manner in which this power has been exer- 
cised has been by the appointment of Chief Com- 
missioners who were directly responsible to, and 
received orders from, the Governor-General in all 
matters. In this way the Chief Commissioner- 
ships of Assam, the Central Provinces, the North- 
Western Frontier Province, British Beluchisthan 
and the new Province of Delhi came into exis- 
tence. It was also made lawful for the Governor- 
General in Council, with the sanction and appro- 
vation of the Court of Directors, to declare and 
limit the extent and authority of the Governor in 
Council or Governor or Lieutenant-Governor of 
the minor provinces. Section 7 of this Act con- 
strued ‘ India ’ to mean British India.' 

Four years later the shock of the mutiny shat- 
tered the last remnant of the Company’s power and 
abolished the cumbrous system of “Double Govern- 

I, Sections 3, 4 and 7 The Government of India Act, 
1854. 
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ment ” which had been in existence since 1784.^ 
The Government of India Act of 1858^ transferred 
the whole administration of India from the hands 
of the CrQwn “to be governed by and in the name 
of the Queen.” The Court of Directors and the 
Board of Control were abolished, and all authority 
exercised by them was placed in the hands of a 
minister of the British Government under the 
designation of the Secretary of State for India who 
practically stepped into the shoes of the President 
of the Board of Control. The Secretary of State 
for India, assisted by a Council, was to manage 
all the affairs of India in England. This Council 
originally fifteen in number, and undergoing 
changes in its constitution by the various amending 
Acts of 1861, 1876, 1907 and 1919, now consits 
of not less than ten and not more than twelve 
members.'* Government in India was not, however, 
affected in any way by the Act; it- was left as 
before. 

This was the last Act passed relating to the 

1. See Pitts India Act p. 41 of the book. 

2. Act for the Better Government of India {21 and 22 
Viet, C. 106). 

3. For fmther details of the coi^titution and powers oi 
the India Council, as they at present exist, see Chapter XT. 
p. 1 17 of the book. 






CHAPTER VI 


Growth of The Indian Legislatures 
1861—1876 

A reirm'/^eclnje — Aftempi at improvevieni by ih'. 

Act btade.quaf€ — The Indtan Councih Act of iMi — Pnnnmns 
— The retrogressive aspect of the Act — Iwportana of the. Act 
— The Government of India Act of iH6s — 7Vic Act of iHjs~ 
The Royal Titles Act, rSyd. 

The Act of 1833, ''"6 have seen, had deprived 
the Government of Madras 
Revdw “ ° ® P ® ® and Bombay of their powers of 

legislation; and the law-givihg 
power w'as centraUsed at Calcutta, and strengthened 
by the addition of a new member’ whose duties 
were confined to mere legislation. But the legisla- 
tive and executive machines were still one and 
the same. In addition there was a more serious 
defect. The Governor- General’s Council belonged 
to the Bengal service, and thei r lack of knowledge' 
of the conditiop_s ._of .jother _proyinces ^ fdt to 

I, Law member w^fio afterwards — became an ordinary ■ 
member. The provision s of the Charter Act of iSs$ vide ' 
page 56 of the book. 
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be a serious drawjback whenever problems relating 
to Madras or Bombay, for 

Attempt at improve- example, had to be tackled. 

ment by the 1853 Act ^ - 

madequate* The Act of 1853, as we have 

noticed, sought to remedy 
these defects revealed in the working of the Act 
of 1833 by (i) decisively differentiating the 
legislative machinery from the executive by adding 
to it six additional members for legislative purpose 
and (2) introducing representative members from 
the sister Presidencies^ This was the first 
recognition of the principle of representation in 
the legislative branch of the Indian Government. 
Although all the six members added were Euro- 
pean officials, yet a great step was taken : the 
first Legislative Council was established; the 
examination of Bills was perfornied by . Select 
Committees instead of by a single member, and 
for the first time the legislative business of India 
ws... conducted in, public; and what is more 
important, we find legislation treated for the first 
time as a special function of Government requiring 
special machinery and a special process. 

But it was soon made clear that improvements 

I. See provision 6 The Charter Act of 1853, p. 56 of 
the book. 



made in 1853 did not suffice to meet the needs of 
the time. Madras and Bombay still complained of 
the preponderance of authority which Bengal exer- 
cised. The huge extent of territory needed an 
expansion of the Legislative Council in order to 
handle matters with adequate /knowledge and ex- 
perience. Above all, the_ terrible events of the 
Mutiny brought home to men’ s mi nds the dangers 
of entirely excluding Indians from association with 
the legislation _ for their co untry . In a minute 
submitted by him Sir Bartle Frere wrote : — 

“ The addition of the In^dmnjelfiBient, ha&_ I 
think, become necess ary o wing to our di 
opportunities of learning through indirect channels 
what the Indians think of our measures and 
'^the Indian community will be affected by them.. . 

It is a great evil of the present 

system that Government can rarely learn how 
measures will be received and how they are 

t to affect its subjects, till criticism takes the 
of settled and often bitter opposition.” 

The Indian Councils Act of 1861^ sought to 
meet the demand indicated 
above by making an advance in 
the frame work of the internal constitution 


The Indian Conncils 
Act of 1861. 


I, 24 and 5 Viet. C, 67. 


Firstly, the Act restored to the Governments 
of Madras and Bombay the 
powers of legislation which 
the Act of 1833 had withdrawn/ but with one 
important distinction. Formerly, the laws enac- 
ted by local legislatures had been complete in 
themselves and came into operation of their own 
force. Thenceforth the previous sanction of the 
Governor-General was made requisite for legis- 
lation by the local councils in certain cases, and 
Acts of the local councils required the subsequent 
assent of the Governor-General in addition to that 
of the Governor.^ 

To this extent legislative decentralisation was 
arrested by giving the Governor-General direct and 
personal control over the exercise of all legislative 
authority in India. 

Secondly, For purposes of legislation the 
Governor-General’s Council was re-inforced by 
additional members, not less than six, not more 
than twelve in number, nominated for two years, 
of whom not less than half were to be non-officials 
(Indians or Europeans).® 

1. See provision 4 The Charter Act of 1833 in page S2 
of the book. 

2. Sections 28, 39 and 40 The Indian Councils Act, 1861. 

3. Sections to and 11 Ibid. 


Thirdly. The Governor-General’s Executive 
Council was increased to five members and three 
of them must be persons who, at the time of their 
appointment, had been for at least ten years in the 
service of the Crown or of the Company and the 
Crown in India, and one must 'be a barrister of 
England or Ireland or a member of the Faculty 
of Advocates of Scotland, of not less than five 
years’ standing.^ 

Fourthly. The legislative power of the Gover- 
nor-General in Council was extended over all per- 
sons whether British or Indian, foreigners or 
others, within the Indian territories, and over all 
British subjects within the dominions of Princes 
and States in alliance with Her Majesty.^ 

Fifthly. Another group of clauses gave legal 
force to all the miscellaneous rules and orders 
which had been issued in the newly acquired terri- 
tories of the Company (known as the non-regula- 
tion provinces) either by extending or adapting 
to them regulations which been made for older 
provinces, or frankly by the executive authority 
of the Governor-General in Council. (A few 

I. Section 3 The Indian Councils Act. of 1861. 

2 Section 22 Ibid. 
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years later the power of legislating for disturbed 
or backward tracts by regulations made in execu- 
tive council was restored to the Governor-General 
by the Act of 1870.^) A section of the same 
Act gave power to the Govern or-Gener al without 
his Council to make, in case s of _emerj:ency^„tem- 
porary or dinances which were not to reimin Jn 
.five for more th an six months.^ * 

Sixthly. The Legislative Councils were restored 
in Madras and Bombay by expanding the Go- 
vernor’s Executive Councils on the same lines as 
the Governor-General’s. The Governor-General 
was also directed to establish a Legislative Council 
for Bengal and empowered to establish similar 
comicils for the North-Western Provinces and for 
the Punjab ; these two bodies were established in 
1886 and 1897 respectively. But it should be 
noted that there was no attempt to demarcate the 
jurisdictions of the central and local legislatures 
as in a federal constitution.^ The Governor- 
General’s Council could legislate for the whole of 

1. The Indian Councils Act, 1870. (33 vict., ch. 3). 

2. Sections 23 and 25 The Indian Councils Act of 1861. 

3. In a federal constitution such as in the U. S. A. 
there is a demarcation of subjects for legislation by the 
supreme and local ’egislatures respectively. 
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India; and the Provincial Councilfor the whole 
of the province, with the reservation that before 
doing so in respect of certain matters the Governor- 
General’s sanction had to be obtained^ 


The retrogessive as- 
pect of the Act. 


In one respect, however, the Act was a retro- 
grade movement. The Legis- 
lative Council, brought into 
being by the Act of 1853, be- 
gan. to behave, contrary to the intention of its 
, authors, like a Miniature Parliament and “showed 
an inconvenient degree of independence by asking 
questions concerning, and discussing the pro- 
priety of, measures of the executive government”.^ 
.Sir Charles Wood quoting the Chief Justice of 
Calcutta said that the council the Legislative 
Council established in 1853) “has no jurisdiction 
in the nature of that of a grand inquest of the 
nation. Its functions are purely legislative, and 
are limited even in that respect. It is not an 
Anglo-Indian House of Commons for the redress 
of grievances, to refuse supplies and so forth.” 
So the framers of the Act of 1861, forewarned 
of the dangers assailing the autocratic powers of 


1. Sections 37, 39^ 40, 44 and 46 The Indian Councils 
Act, 186 IL 

2. Horne — The Political 'system of India p. 53. 


the executive government, laid down provisions 
which rebuked the precocity of the council es- 
tablished under the Act of 1853 and strictly limit- 
ed the function of the new councils to legislation. 
They were expressly forbidden to transact any 
business except the consideration and enactment 
of legislative measures or to entertain any motion 
except a motion for leave to introduce a Bill or 
having reference to a Bill actually introduced.’ 

The Act of 1861 thus closes a chapter. . 

Its main interest has lay in the 
^ toportance oJ the construction and con- 

solidation of the mechanical 
framework of Government. The three separate 
Presidencies have come into a common system; 
much of the intervening spaces has been brought 
under British rule ; the legislative and administra- 
tive authority of Governor-General in Council has 
been asserted over all the provinces and extended 
to all the inhabitants ; and the principle of recog- 
nizing local needs and welcoming local knowledge 
has been admitted, so that local Councils have been 
recreated and a few non-official and even Indian 
members have been introduced for the purpose of 

I. Section ig The Indian Councils Act, 1861. 
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, The Government of 
India Act of 1865.: , ' 


advice. But, partly at least out of anxiety to prevent 
the authority of the executive from being impaired 
(as in Warren Hastings’ days) by any other rival 
institution without administrative responsibility, it 
has been expressly declared that the councils are a 
mere legislative committee of the Government and 
are not the germ of responsible institutions.^ 

rhe ^ Government of India A ct of i865 extend- 
ed the l egi s lative powers of the 
G overnor-General ’ s Council 
♦ ■ to a ll British subje cts in Native 

whether servants of the Crown or not ; the 
Indian .Cfluncils Act of i86q still further extended 
these powers by enabling the Governor- Ge neral’ s 
Cou ncil to make laws for aH native Indian s ubjects 
of the Crow n in any part of the wor ld, whether in 
India or not. Incidentally it may be added that the 
Act of 1865 also enabled the Governor-General in 
Council to define and alter, by proclamations, the 
territorial limits of the various Presidencies and 
Lieutenant-Governorships. 

An Act of 1 813- (a6_yict. c. 1 7) fonnaUx-diar-. 

solve d th e East India-jCom- 
pany from January^ i. 


Tbe Act oi 1873. 


Report on Indian Con.stitutional Reforms, 1918. 



In the following year anothe r India n Councils Act 
enabled a sixth meinber of the Govern^ 

Cdi^il to be appoi nted for P ublic Works purposes . 
I'he Indian Councils Act 1904, however, removed 
the necessity for appointing the sixth member 
specially for Public Works purposes, though it 
contained the power to appoint a sixth member.^ 
An important and interesting event must be 
. mentioned before we pass on 

otir his- 
tory. The Royal Titles Act, 
(27th April 1876)^ having formally recognized the 
transfer of the Government cf India from the Com- 
pany to the Crown empowered the Queen t& 
“ make an addition to the Royal Style and Titles 
appertaining to the Imperial Crown and its Depen- 
dencies ” and the next day the Queen, by Procla- 
mation, assumed the title of “ Empress of India.”’ 


1. Indian Constitutional Documents pp. 
XXVIII. 

2. 39 Viet. ch. 10. 

3. Queen Victoria’s Proclamation, 1876 para i 




CHAPTER VII 

Growth of the Indian; Legislature (coniin-md) 

1892—1909 

The defects of the iH6i Ac Suggestion of Lord Dufferm 
for improvenmtt — The Act of rSgs passed. Fromsions of the 
Act — The enlargement of the Legislative Councils — And of their 
functions — Reasons for further advance— Salient features of the 
1QO9 Reforms : — (/) The Supreme Legislative Council enlarged 
— ( 2 ) Legal recognition of the elective principle — {$) Official 
ma jority in the Provincial Councils abondoned — {4) Right to 
mo7^e resolutions etc. 


The next landmark in the growth of the Indian 
Constitution was the passage of the Indian Coun- 
cils Act of 1892. In order to understand the full 
significance of the advance made by the Act of 
1892 it is necessary to recapitulate briefly the 
changes introduced by the 
Councils Act of i86i,sothat 
we may be better able to see 
the defects revealed in the working of that Act 
and the remedies that were felt to be necessary 
by the framers of the new Act. The Act of i86i, 
as we have seen, constituted three Legislative 


( 72 ) 


Councils in our country — the Supreme Council of'" 
the Viceroy and Provincial Councils of Madras 
and Bombay. The Supreme Council of the Vice- 
roy, or more definitely, the Supreme, Legislative 
Council, consisted__of .Ihe . .Governor-GeneraL . his_ 
Executive Council of five ordinary members.and an , 
additional Council of a minimum oi six and a maxi- 
munToi 12 m^mbere, nominated-by -the. G over nor- 
General. The Legislative 'Councils of Madras and 
Bombay were also recruited by a minimum of four 
and a maximum of eight additional members. Of 
the nominated members, whether of the Supreme 
or Provincial Councils, half at least, must be non- 
official. In pursuance of the power given in the Act 
of 1861 Legislative Councils had also been called 
into existence in Bengal and in the North-Western 
Provinces. In Bengal the Council consisted of the 
Lieutenant-Governor and 12 nominated Coun- 
cillors, and in the North-Western Provinces the 
Council consisted of the Lieutenant-Governor and 
nine nominated Councillors. In both cases one 
third of the nominated members must be non- 
official. This systern had undoubtedly worked 
well. It had justified itself and the anticipations 
of its promoters. Operating tq^ a large extent 
through the agency of su b-committees, compo sed 


{ 73 ) 






j»i. experts, it }^d proved to b e an e fficient in stru- 
ment i'O r th e evolution of law . The publicity 
which had attended its proceedings had a good 
effect and a number of our public men of educa- 
tion and capacity had the opportunity to lend 
their services, and, to quote Lord Curzon, “ the 
standard of merit in the Councils had undoubted- 
ly been high.” 

At the same time these C ouncils had been 
subject to restrictions and limitations which were 
imposed upon them. In the first place they were 
in no sense term Parliamentary bodies. They 
were _ generati ve bodie s, ,w_idi.,..a_cpmparativelv 
narrow scope, in as much as they were assembled 
for the discussion of J:jie_ legis lati oa 

n^oh lay niore theni and were n(^t peinnjtted,_,tp 
travel outside that very circ u ms cribed area. Un- 
der these circumstances it was felt that the 
Government lacked an opportunity for explaining 
its poli cy and for replying to hostile criticism or 
attack ; and at the same time there was no oppor- 
tu nity for t he non -offic ial element to ask for Jn~ 

formatio n, or to stale., thcir .grkyances, or to 

become acquainted with the policy of the Govern- 
ment. These feelings had been expressed in 
many memorials that had been addressed, over a 



1 





large number of years, to the Government of India 
by important public bodies and associations 
throughout the country, the Indian National 
Congress, which had held its first session in i885 
at Bombay, playing the most conspicuous part. 

Lord Dufferin, in February 
1887, the occasion being the 
celebration of the Queen’s 
Jubilee, spoke of the desirability of reconstituting 
the Legislative Councils of the Viceroy and of the 
subordinate Governments on a broader basis and of 
enlarging their functions ; and in November of the 
following year he sent home a despatch in which 
he recommended in the first place, an annual 
budget discussion in the Supreme Legislative 
Council. Lord Dufferin in that despatch said 
that he did not mean that votes should be taken 
in regard to the various items of the Budget, or 
that the heads of expenditure should be submitted 
in detail to the Council, but simply that the oppor- 
tunity should be given for a full, free and thorough 
criticism and examination of the financial policy of 
the Government. In the same despatch Lord 
Dufferin suggested that questions should be asked 
to the Supreme Legislative Council on matters deal- 
ing with Indian as dppoqed to Imperial interest. 


Suggestion of I-.ord 
■Dufferin.' .■." 
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In 1888 Lord Dufferin left India, and early in 
the following year he was succeeded by Lord 
Landsdowne who gave his complete approval to 
the suggestions of his predecessor.^ 

Accordingly, a Bill, was introduced in the 
House of Lords in 1890 with 
^^The Act of 1892 pass- th e object o fjTiaking a furthcL 


advance 0]^the_ Indian Coun- 
cils Act of j^i, and after the three years of viciss- 
itude it was finally passed into an Act, under the 
title of ‘The Indian C oun cils Act of 1892/ The 
Act provided as the followings: — 

1. The number of members of the Supreme 

Legislative Council nominat- 
Gwernment oi°‘indU ed by Govemor- General shall 
be such as from time to time 
may seem to him expedient, but shall not be less 
than ten nor more than sixteen of which aoDisfire 
than six were to be official .’ 

2. The number of members of the Legislative 


. Councils of Madras and Bom- 

The enlatgetnent of - i i /t • i 

the Legislative couti- bay respectively shall {besides 

the Advocate General of the 


1. Lord Curaon's (then Under Secretary ol State for 
India) speech, 1892. 

2, 55 and 56 Viet. C. 14, 

1;. Cl. I Sub. Sec. (i)The India Councils Act of 1S92, 


Presidency) be such as may seem from time to 
time expedient to the Governors but shall not be 
less than eight nor more than twenty of which not 
more than nine were to be official. 

3. The maximum number of members of the 

Ben gal Legislative Council was fixed at t wenty 
and that of N. W. P. at 15 ^. ” * 

4. Any person resident in India may be nomi- 
nated as a Legislative member of Council.'’ 

5 . The Governor-Gener al in Cou ncil may 
from time to time, with the approval of the 
Secretary of State in Council, m ake reg ulations 
as to th e cond itions _ under w hich ,the._ine.mbers 
sho uld b e nonjinated so as to represent different 
classes of interests.'* 

The Governor-General utilised the powers 
given by this important provision (cl. i sub-sec. 
(4) of the Act) to appoint the maximum number 
of 10 non-official members, as follows : 

Five, v/ere directly appointed by the Governor- 
General to represent different classes and interests; 

1. Clause 1, Sub-section (i) The Indian Councils Act, 

1892* 

2 . CL I, Sub-sec. (2) Indian Councils Act, 11892. 

3. CL I, Sub-sec. (3) Ibid. 
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' '*■ four were appointed to represent the provinces’ 
^one being ‘elected’ by the non-official members of 
each of the four Provincial Legislative Councils. 

One was appointed to represent the Calcutta 
Chamber of Commerce which ‘elected’ him } 

The Provincial Legislature of Madras and 
Bombay were also enlarged by twenty members 
each, the maximum provided by the Act. Of these 
eleven were non-officials and were, nominated by 
Municipalities, University Senates and various 
trading associations. Thus not only were the Legis- 
lative Councils instituted on a ‘broader basis’ and 
the non-official element in them increased ; but a 
round about ‘elective system’ was also introduced. 

6. The Act further enlarged the functions of 
the Councils, which were em- 
txons'^ *^*'**^ pow ered to discuss the annual 

budget, and discuss and cri- 
ticise the Gover nment’s financial policy , as well as 
XeT^i^guestiom to t he exec utive office rs in .regard 
to Jheir adrainistotiyfij.cts.’’ 
j These reforms did not satisfy the demands of 
I the Congress, for on all questions in which there 

X. Madras, Bombay, Bengal and N. W. P. 

2. Clause 2, Indian Councils Act, 1892. 


might be a difference of opinion the Government 
could be sure of a majority .in its favour, solidly 
arrayed against the opposition. The six directly 
nominated non-official members could always be 
depended on to vote with the Government. Yet, 
despite this defect, these reforms constituted a 
decided advance in the direction of self-govern- 
ment, for non-official Indians were now permitted 
to sit on the Council Board with the Viceroy and 
the Executive Ministers. Further, they could offer, 
in the financial policy which they put forward, 
advice and criticism of the administrative work 
of the Government. 

The working of the reforms of 1892 naturally 
and logically led to a further 
stage of advance. Fourteen 
years’ experience of the re- 
forms had shown favourable results. Criticism 
had been helpful. Useful information and valuable 
suggestions had been received by Government ; 
and the association of the leaders of non-official 
opinion in the management of affairs, even though 
in a restricted and rudimentary form provided for 
by the Act of 1892, had afforded an outlet for the 
legitimate aspiration of qualified Indians. Non- 
official speakers in the Council as well as speakers 


Reasons for further 
advance. 
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and organs of the Indian National Congress were 
claiming that the time had come for further ad- 
vance. Internally indeed the period was one of 
marked unrest, to which the Russo-Japanese 
war of 1904-05, the Universities Act of 1904, and 
the partition of Bengal contributed. In Novem- 
ber 1905, Lord Minto had replaced Lord Curzon 
as Viceroy and in December Lord Morley became 
Secretary of State for India. In these circums- 
tances Lord Minto made up his mind to introduce, 
reforms on a wider basis as a palliative for the 
unrest and the repressive measures he had intro- 
duced. In a minute of August, 1906 the noble 
Lord wrote :— 

“ We, the Government of India, cannot shut 
our eyes to present conditions. The political 
atmosphere is full of change. Questions are before 
us which we cannot afford to ignore and which we 
must attempt to answer and to me it would appear 
all important that the initiative should emanate 
from us, that the Government of India should not 
be put in the position of appearing to have its 
hands forced by agitation in this country or by 
pressure from Home — that we should be the first 
I to recognize surrounding condition and to place 

ij) before His Majesty’s Government the opinions 


which personal experience and a close touch with 
the every-day life of India entitle us to hold.”^ 

The proposals of reform contained in the mas- 
terly minute of Lord Minto were agreed to, with 
minor changes here and there, by Lord Morley, 
the then Secretary of State for India; and the 
I ndian_ Councils Act, embodying those epoch- 
making reforms_assqciated with the name of their 
joint authors, _ Viscount Morley and the Earlo_f 
Minto, received the Roya,l assent on May 25, 

First of all, the Legislative Councils were re- 
constructed on a broader basis 

Salient features of the _ . i v 

lano VAfnrma • (i)The so as to admit more represen- 
“ive non-offidal opinion. 
Under the regulations (Sup- 
plementary to the Act) of November 1909, as re- 
vised 1912, the Supreme Legislative Council was 
constituted as follows : 

'The Governor-Generals, 
y Members, of the Executive Council. 
28 Additional members being nomi- 
nated ofBcials, of whom nine were 
nominated each representating 
one of the nine local governments; 

I. Report on Indian Constitutional Reforms, igtS. 

I 


37 Officials 


37 Officials 


3^ Non-Officials^ 
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(also the Chief Commissioner of 
the province of Delhi or the Lieu- 
tenant-Governor of the Punjab, ;'.t- 
officio}) 

j 5 Additional members, being nomi- 
I nated non-officials. 

1 27 Additional members, being elect- 
ed non-officials. 

The total numer of members was 69.' 

Secondly, the elective principle, which had 
been tentatively acted upon 
in arestricted androundabou. 
way from 1872, was for the 
first time legally admitted by the Act of 1909. ' 
The member of elected non-officials was increased 
to 27 members and these members were to be 
elected as follows: — 

(a) 8 members were to be elected by the addi- 
tional members of the four major provinces of 


r’t*** t -• 


1 



lA I'lie Commander-in-Chief as extraordinary member. 

2. The above tigures have been taken from Horne 
book, ''The Political System of British India,” p. 57, as 
being most up-to-date and excellently arranged. 

3. Up to ipog there was no obligation on the part of 
the Governor-Genera! to accept the nomination made by the 
’ elective' bodies; but from now the 'election' was obli- 
gatory on him. 
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Madras, Bombay, Bengal and the U. P., each 
electing 2 members. 

(d) 5 members were to be elected by the non- 
official members of each of the five provinces of the 
Punjab, Burma, Bihar and Orissa, Assam and 
the C. P. 

(c) The larger land-holders of the provinces of 
Madras, Bombay, Bengal, the U. P., Behar and 
Orissa and the C. P. were to elect 6 members ; one 
member each. 

(d) 6 members were to be elected by the 
Muhammadans in six provinces. 

(e) 2 members were to be elected by the Euro- 
pean Chambers of Commerce of Bombay and 
Calcutta ; one member each. 

Thirdly, the Provincial Legislative Councils 
were reconstructed on a wider 
(3) Abandonment o! basis, with the introduction of 

the official majority in n- • i i 

the Provincial Councils, a larg er non- omcial element. 

The size of these Councils 
varied, from a total membership ranging from 45 
to 54 in the larger, to one ranging from 26 to 27 
in the smaller or less advanced provinces. In th e 
Indian (Suprerne)^ Legislative Council, in order to 
§pcure a safe passage for essential Government 
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' measures provision was made for an official majori- 
ty. Lord Morley laid it down that the Governor- 
General’s Council in its legislative, as well as its 
executive character, should continue to be so con- 
stituted as to ensure its constant and uninterrupted 
power to fulfil the constitutional obligations that it 
owes, and must always owe to the Imperial Par- 
liament. In th^Proyincial Legislative councils, on 
the other hand, it was not thought necessary to 
retain this safe-guard. In all the provinces (except 
Burma)^ the non-official members, including both 
nominated and elected members, were in a small 
majority; while in Bengal the elected members 
were in a majority. In point of fact, how- 
ever the official block strong enough to domi- 
nate the voting power in all the Councils. 

The composition of the Bengal Legislative 
Council, which may be used to illustrate the com- 
position of the Provincial Councils generally, was 
as follows: 


20*22 officials 


The Governor. 

3 members of the executive council 
1 6 — 1 8 additional members, being 
, nominated officials 


1. The total number of members in the Burma Legisla- 
tive Council (first created in 1S97) was 18; and there were 
no elected members. 


i 
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32-34 non- 
officials 


4 — 6 additional members, being aotrjt- 

nated non-ofBclals. 

28 additional members, being non- 
officials elected as follows : 

13 by the non-official members ot 
certain local authorities, (such as the 
municipalities and district boards). 
5 by the larger land-holders of the 
province. 

5 by Mohammedans ot some standing 
in the province. 

4 by trade and commercial associa- 
tions. 

I by Calcutta University. 

Total number of members 54,* 20 to 22 officials 
against 32 to 34 non-officials. 

Fourthly, no less important than these chan- 
ges in the composition of the 
councils were the changes in 
their functions. The Act of 
1892 gave members power to discuss the budget 
J^t not to move resolutions concerning it or to 
ask for a division. It became the practice accor- 
dingly to allot annually one or two days a year to 


(4) Right to move re- 
solutions etc. 


I. Home p, gS. 
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the discusasion of a budget already settled by 
the executive government. Lord Morley’s Act 
empowered the councils to discuss the budget at 
length before it was finally settled, to propose 
Tesqlutions regarding it, and to ask for a division of 
votes on it. Henceforth resolutions might be pro- 
posed and divisions taken not only on the budget 
but on all questions of public importance. The 
resolutions were to be expressed and to operate as 
recommendations to the executive government. On 
certain questions, such as those relating to Stamps, 
Customs, Assessed Taxes j Tributes from Na.tive 
.States, Courts and Army, Marine and Military 
Works, no resolutions or discussion were allowed. 
.\ny resolution might^be disallowed by the head 
of the Government acting as President of the 
Council without giving any reason other than 
S that in his opinion the resolutfon was against 

- public interest. At the same time the ri ght to! 

! ask questions of the Government was enlarged by i 

I allowing the member who asked the question to| 

put a supplementary^ one. 

I Shortly after the coming into operation of the 

reforms under the new Act Lord Morley appoint- 
td an Indian, Mr. Sinha (now Lord Sinha), Law 
; Member of the Viceroy’s executive council ; and 
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since that time there has always been om Indian " 
member, until the Government of India Act of 
1919 increased the Indian members to three. The 
Indian Councils Act of 1909 gave power to raise 
the number of members of the Governor’s execu- 
tive councils in Madras a‘nd Bombay to four as a 
maximum, and since then an Indian has always been 
appointed. The same Act gave power to create 
an executive council for Bengal which was consti- 
tuted next year. 


CHAPTER VIII 


Birth of The Indian Constitution : 

The Montagu-Chelmsford Reforms/ 

Tht inadequacy of the IQOQ Reform.t — Reaso?is for further 
advance — The great war — The Declaration of August JO, iqr/ 

— T^e Government of India Act^ IQIQ, passed. 

The birth of the real Indian Constitution, which 
gives us a bit of responsible government, at least 
in the provinces, dates from the passage of the 
Government of India Act in 1919 in w-hich were em- 
bodied the Montague- Chelmsford Reforms. These 
reforms were named after their 
authors-Mr. Montagu, 
the Secretary of State for 
India and Lord Chelmsford, the Viceroy of that 
time. We must briefly state the conditions which 
made these epoch-making reforms inevitable. We 
cannot do better than begin with the words of the 
Report : “ The reforms of 1909 afforded no ans- 

wer and could afford no answer to Indian political 
problems. Narrow franchises and indirect elec:- 

1. The Government of India Act, 1919 (9 and 10 (leo. 

$ C—ioi). 


tioiis failed to encourage in members a sense of ' 
responsibility to the people generally, and made if 
impossible, except in special constituencies, for 
these who had votes to use them with perception 
and effect. Moreover, the responsibility for ad- 
ministration remained undivided : with the result 
that while (iovernment found themselves far more 
exposed to questions and criticism than hitherto, 
questions and criticisms were naturally uninformed 
by a real sense of responsibility, such as comes 
from the prospect of having to assume office in 
turn. The conception of a responsible executive, 
wholly or partially amenable to the elected councils, 
was not admitted. Power remained with the 
Government, and Councils were left with no 
functions but criticism. 1 1 followed that there was 
no reason to lo^se the bonds of official authority, 
which subjected local governments to the Govern- 
ment of India and the latter to the Secretary of 
State and Parliament. Such a situation, even if it 
had not been aggravated by external causes, might 
easily give rise to difficulties : the plan afforded 
no room for further advancement along the same 
lines."' For the executive was irremoveabJe. and to 

I. The Joint Report, para Si, page 52. 


^ ;nake .such an executive entirely amenable to the 
elected councils was to invite deadlock and 
disruption. Parliamentary usages were initiated 
and adopted in the councils without giving them 
responsibility which is the basis and real test of 
representative and constitutional government. 
The Morley-Minto reforms, therefore, spent their 
utility in nine years. They were no longer 
acceptabe to Indian opinion and in the light of 
experience official opinion also viewed with them a 
critical eye. 

In addition to the inherent defects as revealed 
in the working of the iqoq 

The Great War. , ^ 

Act, the conditions arising 
out of the Great War gave an impetus for further 
reforms. The deep and splendid loyalty* with 
which the princes and people of India fought for 
Great Britain in the war was deeply appreciated 
and gratefully acknowledged by her. Constitutional 
changes of a far-reaching nature were in contem- 
plation. As ail earnest of reform a place was alloted 
to India at the Imperial War Conference held in 
3917. Sir S. P. Sinha and the Late Maharaja of 
Bikaner together with Sir James Meston represen ter! 

I. Roberts— History of British India. 
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our country^ in the said Conference in London in * 
the spring of 1917 and afterwards in the Peace 
Conference held in Versailles. jOn August 20, of 
the same year, Mr. E. S. 
Au?ifst Montague, the Secretary of 

State for India, made the most- 
momentous announcement in which he declared 
“ the policy of His Majesty's Government, with' 
which the Government of India are in complete, 
accord, is that of an increasing association of; 
Indians in every branch of the administration and i - 
the gradual development of self-governing institu- ■ 
tions with a view to the progressive realisation of J ' 
responsible Government in India as an integral 1 
part of the British Empire.” 

The pledge underlying this epoch-making and 
utterance was outlined in the clearest terms in the 
Reform Proposals thus : — 

“ Our conception of the eventual future of 
India is a sisterhood of states, self-governing in 
all matters of purely local or provincial interest, in 
some cases corresponding to existing provinces, in 
other perhaps modified in area according to the 

I. Both Sinha and Meston have since been created 

Peers. 
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;; 7 : . ■ “r - 7*^ 

'character and economic inteiests of their people. 

Over this congeries of states would preside a central 
government, increasingly representative of and 
responsible to the people of all of them, dealing 
with matters, both enternal and external, of com- 
mon interest to the whole of India : acting as 
arbiter in inter-state relations, and representing 
the interests of all India on equal terms with the 
self-governing units of the British empire.’’’ 

Thus we find that the aim’ of the British 
Government as announced in the August declara- 
tion was the progressive realisation of responsible 
government in India and the measure to be adopt- 
ed to achieve this aim was the gradual develop- 
ment of self-governing institutions culminating 
in provincial automony at the first stage of develop- 
ment. We shall see that the most direct and 
prominent features of the reforms which are the 
outcome of the proposals of the Joint Report, as 
embodied in the Government of India Act of 
1919 , are a freeing of self-governing institutions, 
such as corporations, municipalities and district 
boards from official control, and the giving of res- 



I, Joint Report. 
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ponsibie governiTjent, in some measure at least, to ' 
the provinces. 

And it will be easier to understand the 
significance of the Act if we make clear the 
changes brought about in the constitution, under 
different heads — and each head dealt in detail in a 
separate cha}3ter. 



The Montagu-Chelmsford Reforms. 


(1) Proviocia! Government 


Finance — Prmmdal of iUlm'mistriUmi — 'trans- 

ferred mbjects — Rtmiwd snbjects — Diarchy — Certification ami 
"ffeio'’' — Fmitum &f ministers^ — The Le,Kisiaiive Ctmmii — Fkc~ 
torstfs — Foferf quaUftcaimis — Powers of Provincial Coimciis, 


steps have been taken m accordance witn me act, 

towards the development of a system of responsible 
govemroent. The subject s to be a dm inistei ad 
by the ProvinciaL£loyeimixi£nts__an d the Cent ral 
f^ernmeiit respec tively are clearly and definite ly 
separated the statute , the proyii}^ces l^^^ 

^ven a degree _ of _m4epei^nce_with_wiii^^ 

fVnjral Crfivern ment can rarely interfere. 

First of ail, with regard to finances. The 
Sources of the revenue of 
India are divided between the 


Finaoc 


The Government of India Act. igig (g and to Cet 
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buldings, light railways etc., (7) Development of. 
industries , including provisions for research and 
technical education (8) i^^^ulture (9) The Civil 
Veterinary Department, the Fishr ies. and Co-opera - 
tive Societies 10) Land laws and land revenue 
administration branches (ii) Famine relief. (12) 
Ijrigatjon (13) F^rjggts, (14) Law (i 5 ) J ustice (16) 
Police and Prisons (16) La bour . 

Of these the first nine subjects are transferred, 
to the control of ministers who are to be appointed 
by the Governor from among the members of the 
Legislative Council to which they are responsible 
for their acts. Thus representative or responsible 
government has been introduced in the provinces 
in so far as the transferred subjects are concerned. 

The last seven subjects enumerated above are 
reserved^ to the Govemor-in- 

Reserved subjects. - — - — • — * “ 

Counci l, acting with his rainis- 
I ters, and the Legislative Council has practically 
no control over the administration of there sub- 
jects except that it has the privilege of offering 
criticism and advice. The Governor is responsible 
for the admi nistration of feose subjects, tO- JParlia- 
( ment and to Parliament alon e. 


I. Forest is a transferred subject in Bombay alont-. 



Thus a sort of a diarchy or dual control has been 
introduced in the provinces— 
the transferred half of the 
Government being under popular control thr ou^b- 
our representative Councils, the reserved half re- 
maining as before u nder the contro l of irresponsi- 
ble a nd bureau crat ic officials who may not be 
removed by the Council. 

The manner by which the Governor exercises 
his autocratic powers is by 
means of ‘ certification ’ and 
‘ veto I shall explain these terms by means of 
an actual illustration. Suppose the Legislative 
Council withholds supplies i.e., does not pass an 
executive demand for money, until a certain 
grievance- with regard to a reserved subject is 
redressed or corrected. If the demand for mone y 
per tains to a reserved jubiect and is refused by 
the Le gislature, the Governor has power to ‘certify’ 
the dem and as passed in spite of the Legislature’s 
refusal. TMs certification mav extend to the entij^ 
demand in the budget and to all Bills rela tmzJs 
reserved subjects ^. Again in case the Legislative 

I. cL 13 The Government of India Act, 1919* 


Diarchy 


* Certification. 
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Council happens to pass any legislation touching - 
any reserved subject and the said legislation is 
not liked by his Government, the Governor by 
exercising the power vested in section ii (4) of the 
Refroms Act may veto the Bil l i.e., “ direct Jlaat 

no furtl^ jgroceeding&- -aball he takeo ..by^lhe. 

council in relatkm to the Bill Although there is 
nothing in the Act to prohibitthe Governor from 
exercising his ‘veto’ power over all kind of Bills, 
which, in the opinion of the Governor, are likely 
“to affect the safety and tranquility of his 
province’, the occasions for the exercise of such 
power in regard to the transferred subjects have 
been rare or perhaps have not arisen at all. 

Section 4 of the Act defines the constitutional 
position of the ministers as 

Position of Ministers. , 

follows : 

( 1 ) ‘ The Governo r of a province may appoint 
ministers , not be i ng me mbers of his- e xecu t ive 
council or other officials, to administer transferred 
subjects. Any minister so appointed shall hold 
office during his pleasure. 

(2) ‘No minister shall hold office for a longer 
period than six months, unless he is or becomes 
a member of the local legislature. 
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“ (3) ‘In relation to .transferred subjects , the 

Go vernor shall be g ui ded b y _the.,advice of his 
ministers unless he sees sufficient cause to dissent 
fro m the i r opinio n, in which case he may require 
action to be taken otherwise than in accordance 
with that advice.’’ 

It is thus seen that the Governo r has not been 
constitutionally bound by the Act to follow the 
advice of his ministers and has the power to over- 
rule the m even ypith regard to transferred_.sub]ects. 
But as the working of the Act has shown he has 
rarely done so. The Governor faces a further 
difficulty should he act contrary to the advice of 
his ministers, for the ministers have the right to 
resign, and if they happen to be leaders of the 
local legislature, it may be difficult for the Gover- 
nor to find ministers to take their place, who will 
secure the necessary majority in the House for 
carrying on the administration smoothly. As a 
matter of fact, the transferred departments are 
intended to be regulated on the principle of 
representative and responsible government along 
English Parliamentary lines, and this forms the 
most substantial advance made by the Act in the 
path of constitutional government. 

I, Section 4 sub-clauses (1) (2) (3) Governmenl of 
India Act, 1919 (9 and 10. Geo. C. loi.) 


^ 


■ 





The Act has widened the Provincial Legis- 
lative Council into a body of 
^_The Legislative coun- sufficient sizc and with a suffi- 
ciently large elected majority, 
fixed at 70 p. c. as a minimum, to represent ad- 
equately public opinion in the province, and to 
create an electorate. The first franchise rules have 
given the vote to about 5 , 000, 000 of the adult 
male population. It was left to the option of any 
province to extend the franchise to women. Below 
is given a table to indicate the strength and com- 
position of the Provincial Councils : — 


nominated and 

EX-OFFICEIO. 


Elected 


Total 


Province 


Officials. Non-offlciais 


Madras 


Bombay 


United Provinces 


Punjab 

Bihar and Orissa 


Central Provinces 


Assam 


Burma 



( lOI ) i 

The figures in this table are the maximum figures ; 

in every case, and where less than the maximum I 

number of officials is nominated to any council, i 

the number of nominated non-officials must be 
increased in proportion; e.g., if there are only i6 
officials (nominated and ex-officio) on the United 
Provinces Council, there must be seven nominated 
nomofficials. The official members of the Exe- 
cutive Council are ex-officio members of the Legis- 
lative Council. There are four such members 
in each of the three provinces of Madras, Bombay 
and Bengal; three in Behar and Orissa, and two 
in each of the remaining provinces. 

An electorate is a body of voters resident in 
a particular district or territory 

Electorates. Specified Under the Act or ; 

representing a particular interest such as Com- 
merce or a University. It is called a constituency. 

A constituency is divided into ‘rural’ (i.e., a group 
of electors residing in villages) or ‘urban’ (i.e., 
voters living in a municipal town). The elec- 
torates in each province have been so arranged 
as to give separate representation to the various | 

communities and interests into which our country f 

is divided. Although there are minor variations | 

from province to province, a table showing their j 



character in one province (Bengal) will give a ' 
sufficiently clear idea of their general position : 


Class of Electorate. 

No. of Elec- 
torates of 
this Class. 

No. of members 
returnable by 
Electorates of 
this Class. 

Non-Muhammadan .. 

42 

46 

Muhammadan ' 

34 

' 39 

European .. ; 

3 

5 

Anglo-Indian 

I 

: 2, 

Land holders 

5 

S 

. , . . , . ■ ■ 

University 

i 

1 1 

1 

Commerce and Industry 

8 

13 

Total 

94 

ri3 


Of the 94 constituencies in Bengal, all but 
nine (those representing the University and Com- 
merce and Industry) are arranged on a territorial 
basis. The normal area for a “Muhammadan” 
or “Non-Muhammadan” constituency is a district 
(or where the districts are large and populous, it is 
half a district) in the case of rural constituencies, 
and, in tlie case of urban constituencies, a group 
of adjacent municipal towns. Some large towns form 
urban constituencies by themselves, and the city 




Voters’ qualifications. 
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of Calcutta provides eight separate constituencies, 
six “Non-Muhammadan” and two “ Muham- 
madan.” 

The qualifications for voters, which are the 
same as those of a candidate, 
vary in slight degree and in 
detail from province to province. The Franchise 
is generally based on a property qualification i.e., 
all male adults, unless otherwise debarred by law, 
who have the minimum property qualifications 
prescribed by law have votes. 

The qualifications are these: if the elector is 
an urban elector he must reside in his constituency 
for at least 12 months before the date of election 
and must pay either municipal taxes amounting 
to at least three rupees or occupy or own a house 
of the annual rental value of at least 36 rupees 
or pay an income-tax. If he is a voter in a rural 
' constituency he must hold agricultural land of 
the annual value of at least 10 rupees. 

There are certain specially privileged persons 
who have a right to vote in the local legislatures, 
even if they have not the requisite property quali- 

I. The rental values are much higher in Calcutta, 



Madras and Bombay 


fications enumerated above. These men are : re- 
tired and pensioned officers and men of all ranks 
of the Indian army; and lambardars and village 
headman in the Central Provinces and the Punjab. 
A table showing the total number of voters regis- 
tered in each province on tha rolls prepared for 
the elections of 1920 will indicate the strength of 
the electorates in the different provinces : 


Madras . 
Bombay . 
Bengal . 
U.P. . 
Punjab . 


1 , 258,156 

548,419 

1 , 021,418 

1 , 347,278 

505 , 361 * 


Behar and Orissa 
Central Provinces 
Assam . . 

Burma . . 


327,564 

144,737 

203,191 

1 , 766 , 386 * 


The Powers of the local legislatures have been 
considerably increased under 
the Act of 1919. 


Powere of Provincial 
Legislative Councils. 


( 1 ) They have now full control over the pro- 
vincial finances with regard to transferred depart- 
ments ; they have the power to vote or withhold 
supplies even for the reserved departments subject 
to the Governor’s certification. 

(2) They have the power to initiate legislation. 

(3) They can ask any number of questions and 
supplementary questions. 


I, The Indian Year Book, 1924. 
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( 4 ) They have the power to frame their own 
rules of procedure in matters of detail, subject to 
the Governor’s concurrence. 

(5) Power was also given them by the Act to 
elect their own Presidents after the present coun- 
cils have functioned for four years. Now all the 
local legislatures have their own elected Presidents. 


I ' i 

' . .. . ■ ¥ 
: ■ ■■ ■ 
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The Montagu-Chelmsford Reforms^ 

(ii) The Central Government 

No change in its character — Its constitution and function s— 
Departments — Sources of revenue — The Indian Legislature — 
Ho7v elected — Franchise — Powers of the Legislative Assembly, 

Apart from considef'able changes in. the 
structure, there has been no 
real change in character, 
of the Central Government 
under the Act of 1 91 9- No element of ‘ respon- 
sibility’ has been introduced here as in the 
Provinces. The Government remains autocratic 
and irresponsible as before. Yet the changes 
made in the framework of the Constitution are 
important and have paved the way for introducing 
‘ responsibility ’ in the near future. I shall state 
these changes under several heads : 

The Executive Council 
The statutory bar to the appointment of more 
than six members of the 
Governor-General’s Executive 
Council has been removed by 


No change in 
character. 


its constitution and. 
functions. 


I. The Government of India Act. 1919 (9 and lo Geo. 
S C — 101). 
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the Act. The number, including the Governor- ' 
General, has been fixed at eight or more, of which 
at least three must be Indians. The Governor- 
General is bound to act according to the decision 
of the majority in his Council. He has the 
power, however, under the Act to overrule his 
Council in matters which in his opinion affect the 
“ safety, tranquility or interests of British India". 
But objecting members are authorised to note 
the reasons for their disagreement and these have 
to be forwarded to the Secretary of State. Each 
member of the Council is in charge of a depart- 
ment. 

Departments 

The whole administration is divided into eight 
departments. 

1. The Foreign Dofinrtmeni, dealing with 
the Native States and the neighbouring countries 
of Afghanisthan, Persia, Arabia, Tibet, China and 
Siam, is directly managed by the Viceroy. The 
provinces of Ajmer-Merwara, Beluchisthan and 
N. W. F. Province are also in charge of the 
Viceroy. 

2 . The Hatmi..D^:p,artment supervises the 
administration of the provinces with regard to 



( 109 ) 

* law, justice, police, Jails etc., is in charge of 
the Home member. 

3. The department which deals with the 
making of laws i. e., drafting Bills for, and giving 
legal advice to, the Government, is called the 
Legislative Department and the member in charge 
is called the Law member. 

4. The Finance Department dealing with the 
annual budgets of the Central Government is in 
charge of the Finance member. 

5 . The Revenue and A griculture Department 
supervises the collection of land revenue, with 
agriculture and the Public Works etc., of the 
provinces. 

6. The Department of Commerce and Indus- 
try^ in charge of the Commerce member, works 
after Trade statistics, information concerning 
commerce, customs, Tariff, and Posts and 
Telegraphs. 

7. The Education Department supervises 
provincial departments of education, sanitation 
and local self-government and is in charge of the 
Education member. 

8. The Army Department is in charge of the 
C^ 


( no ) 


' The control of the Central Government over ' 
the administration of the Provincial Governments 
has been reduced to the minimum. Interference 
is very rare and especially so in transferred 
subjects. ) 

Sources OF Revenue 

The main sources of revenue of the Central 
Government are (i) Customs (2) Income-Tax (3) 
Railways (4) Posts and Telegraphs ( 5 ) Salt (6) 
Opium (7) Contributions from Provinces (8j Con- 
1 tributions from the Native States. 

The Indian Legislature. 

The Supreme Legislature or the “Indian 
Legislature”, as it is called 
by the Act, consists of two 
Chambers. The upper Chamber, or ‘ Council of 
State ’ contains 60 members of whom 34 are elec- 
ted and 26 nominated. Of them not more than 
20 may be officials. The Lower Chamber or 
“Legislative Assembly” consists of 144 mem- 
bers, of whom 104 are elected and 40 nominated, 
and of them 26 are to be officials. The members 
of the Governor-General’s Executive Council are 
not members of either Chamber as befpre, 

but have to be specifically appointed as such. 


Its Composition. 


{ III ) 


•A member of the Executive Council can, however, 
sit and speak in both Chambers, but can only 
vote in the Chamber in which he haS’ been appoint- 
ed. The President of the Council of State is a 
nominee of the Governor-General, as was the 
President of the Legislative Assembly for the first 
four years. After that period the Lower House 
has had its own elected President. The normal 
lifetime of the Council of State is five years and 
that of the Assembly three years, unless they are 
otherwise dissolved by the Governor-General. 

“The method of election for both Chambers 

is direct, and although the 

How Elected. . ° . 

number of electors is consider- 
ably smaller than for the Provincial Councils, it 
is a great advance over the very restricted and 
for the most part indirect franchise established 
under the Act of 1909 for the unicameral (one- 
chambered) Central Legislature which no longer 
exists. Generally speaking, the electoral scheme 
for the Lower Chamber is based on the model of 
the Provincial councils already described, except 
that firstly the property qualifications for voters 
(and consequently for candidates) is higher 
in order to obtain managable constituencies, 
secondly^ that the constituencies necessarily cover 


( II2 ) 


a considerably larger area than constituencies of- 
the Provincial Council. The distribution of seats 
in both Chambers, and the arrangement of 
constituencies, is on a provincial basis; that is, each 
province has been given the right to elect a number 
of representatives. The following table shows the 
number of elective seats in each province ” : — 



Legislative 

Council of 


Assembly. 

State. 

Madras 

16 

: S, ■■ 

Bombay 

. . 16 

6 

Bengal 

17 

6 

United Provinces 

16 

5 

Punjab 

. . 12 

4 

Bihar and Orissa 

. . 12 

3 

Central Provinces 

6 

2 

Assam 

4 

I 

Burma 

4 

2 

Delhi 

* . X 

• «t 


104 34^ 

Electors voting in the elections for the Legis- 
lative Assembly must have a higher property 
qualification than do the voters in Provincial 
Council elections. For example, an elector in a 


I. The Indian Year Book 1924. 


‘municipal town has to pay the municipal taxes 
amounting to at least 12 rupees or occupy or own 
a house of the annual rental of Rs. 180/ In a 
rural constituency the voter must hold agricultural 
land of the annual value of at least 50 rupees. For 
the Council of State the property qualification of 
voters is still higher, as the object of the framers 
of the Constitution was to provide that the upper 
Chamber should be composed of men with a higher 
stake in the country and would then be conservative 
in character and opposed to rapid changes of any 
kind. A voter for the council of state, who resides 
in a municipal town, must pay an income tax on 
at least Rs. 10,000 and if he lives in a rural 
constituency must own land of the annual value of 
at least Rs. i, 5 oo. 

Like the Provincial Councils, the Indian Legis- 
lature discusses the annual 

Powers etc. 

budget, votes supplies, moves 

resolutions and passes them, and asks questions. 
But no ‘ responsibility ’ having been introduced in 
the Central Government, the Legislature has no 
control of the finances, as the Provincial Council 

I. Compare voters’ property quallficatjon, for the Pro- 
vincial Councils in p. io$ of the book. 


has on the transferred departments ; for even if it • 
withholds supplies i.e.^ refuses to pass the budget, 
the Governor-General has the power of ‘certifying’ 
the budget as passed. This has happened many 
times in the short history of the working of the 
new Constitution. 

The Central Legislature may pass a resolution 
by its non-official majority, but that Bill may be 
‘vetoed ’ by the Governor-General, if he thinks it 
necessary. The Governor-General has the right 
of addressing the Legislative Assembly and the 
Council of State and may for that purpose require 
the attendance of the members. 



CHAPTER XI 

The Monts^-Chelmsford Reforms^ 

^ (iii) The India Office. 

The Secretary of State for India — His powers — Relexation 
of control — His salary — The India Council Its constitution 
President— The Secretary of State— Functions of the Council. 

I The Secretary of State for India in Council, 

< known as the Horne Government, is at the head 

of all Indian administration and has his office 
called the India Office in Whitehall in London. 

'' As to the structure and character of the Home 

f Govcminciit there has been little material change. 

i The Secretary of State, as before, appoints high 

I officials, issues orders to them, and asks to have 

I papers on all subjects sent to him. All despatches 

p from India must be addressed 

I to him and he must_ sign all 

I despatches to India. For new legislation, for 

I declarations of war and other matters, his permis- 

|: sion is necessary. Viceroy is to pay due obedience 

I to all such orders as he may receive from the 

I. The Government of India Act. 1919 (9 10 Geo. 

I' 5. C— 101. 
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Secretary of State who is all powerful in relation* 
to the Government of India/ 

The Act, however, enjoins some relexations of 
control on the part of the 

Relexation^ oi control. t 

Secretary of State over the 
transferred subjects in the same way as the Central 
Government is expected to interfere less and less 
on the administration of the Provincial Govern- 
ments. Also, the Secretary of State is ordinarily 
enjoined from interfering in matters where the 
Government of India and the Central Legislative 
body agree? 

Another change made under the Act of 1919 
, is the transfer of the salaries 

His Salary. 

of the Secretary of State for 
India, his under secretaries, and the members of 
India Council from the Indian revenues out of 
which they had hitherto been paid, to the British 
Exchequer. This new devise has served a tow-fold 
purpose: (r) it has relieved the Indian treasury of 

I. Vaswani. 

3. Clause 33 of the Government of India Act, 1919, 
lays down “that the Secretary of State may reasonably 
consider that only in exceptional circumstances should he 
be called upon to intervene In matters of purely Indian 
^interest where the Government and the Legislature of India 
are in agreement/’ 



Constitution, 


of Indian Revenues (2) changes in the salary,* 
furlough and pension rules for India, (3) 
appointment of Indians to the I. C. S. and (4) 
making temporary appointments to the Viceroy’s 
Council. In all other matters the Secretary of 
State may or may not consult his Council, and 
if he does, he is not bound to follow its decision. 

The High Commissioner for India. 

An important reform made by the Act and con- 
ferring a high status on India was the provision 
made for the appointment of a High Commissioner 
for India who is to be the accredited agent in 
London of the Government of India, occupying a 
somewhat similar position to that of the represen- 
tatives of the Dominion Governments. He is our 
chief official representative in London and his 
main work is in connection with the borrowing of 
money, the purchasing of stores and the making 
of contracts. 

(i) Cl. 3S The Government of India Act, 1919. 




« CONCLUSION 

In this history I have attempted to trace briefly 
the growth of the Indian Constitution up to the 
present time. It is true we have not yet a Con- 
stitutional Government in the true sense of the 
term,^ still, as I have said in the Introduction, we 
are on the high road towards getting one, the 
Government of India Act of 1919 providing the 
first stage of the forward Journey. The Act and its 
provisions are essentially of a transitional nature 
but they contain in their provisions a significant 
clause^ requiring the appointment of a “ Statutory 
Commission for the purpose of inquring into the 
working of the system of Government ” and to 
report to what the extent “the principle of responsi- 
ble” government may be further extended, after 
the Act has had a trial for a period of 10 years. 
The tep years will expire in 1929 and the Parlia- 
mentary Commission is likely to be appointed in 
1928 or early in 1929 and it is expected that the 
Indian Constitution will reach yet another stage 
towards responsible and representative government 
by the next Reforms Act of 1929. 

1. See the Introduction of this book, 

2. Clause 41 sub-sections (i) (2) (s) The Governmerit 
of India Act ygig, 


